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A CRITICAL LEGAL ANALYSIS OF 
EUROPEAN FINANCIAL SERVICES 

REGULATION IN LIGHT OF A DECADE 
OF CRISIS AND REFORM

Author: Liam O’Driscoll

Abstract:  In this paper, it is the intention of this author to examine and evaluate the regulatory 
changes that have taken place in the EU since the financial crisis. At the core of this examination 

will be the questions of how the pre-reform regulatory system failed to prevent the crisis and 
whether the reformed system is robust and effective enough to prevent a similar crisis occurring 
in the future. A particular focus will be placed on the operation of the European Banking Union and 

the role of the European Central Bank in this framework.

A	 INTRODUCTION

Moloney, in an extensive examination of the 2008 financial crisis, states that the crisis ‘reset 
the regulatory and supervisory environment’ of the European Union (EU) in regard to banking 
and other financial services.1 In this paper, it is the intention of this author to examine and 
evaluate the regulatory changes that have taken place in the EU since the financial crisis. At the 
core of this examination will be the questions of how the pre-reform regulatory system failed to 
prevent the crisis and whether the reformed system is robust and effective enough to prevent 
a similar crisis occurring in the future. According to Andrea Enria, Chair of the Supervisory 
Board of the European Central Bank (ECB), the EU has emerged stronger from the crisis due 
to the formation of the European Banking Union (EBU),2 which is the process whereby the EU 
has centralised key banking supervision and resolution mechanisms.3 Indeed, Enria states that 
European banking supervision ‘is no longer a start-up’, rather it ‘is now evolving into a more 
mature system’.4 In light of this maturing and the fact that the core mechanisms of European 
banking supervision were commenced five years ago this year, in November 2014, this paper 
intends to provide a critical examination and evaluation of the EBU, with a particular focus on the 
Single Supervisory Mechanism (SSM), which has responsibility for the prudential supervision 

1	� * BCL (International) IV, University College Cork. Member of the Editorial Board of the Cork Online Law Review. 
 Niamh Moloney, ‘Reform or Revolution? The Financial Crisis, EU Financial Markets Law, and the European Securities and Markets Authority’ 
(2011) 60(2) International and Comparative Law Quarterly 521, 522.

2	  �Andrea Enria, Chair of the Supervisory Board of the European Central Bank, ‘Five Years of European Banking Supervision – Things Past and 
Future’ (ECB Forum on Banking Supervision, Frankfurt, 6 November 2019) <https://www.bankingsupervision.europa.eu/press/speeches/
date/2019/html/ssm.sp191106_1~af0b1e8c9f.en.html> accessed 12 November 2019.

3	  Mary Donnelly, The Law of Credit and Security (2nd Edn, Round Hall 2015) paras [2.89] – [2.90].
4	  Enria (n 2).
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of certain ‘significant’ financial institutions operating within the Eurozone.5  It will be seen that 
the EBU, and especially the SSM, represent ‘one of the most important institutional and legal 
transformations in the EU’ and therefore, special focus will to be placed on its’ operation and 
function.6

This evaluation will take place in two parts; section B and section C. It will begin in section B, with 
an examination of the wider context in which the reform of banking supervision in the EU took 
place. This context includes the scale and causes of the global financial crisis and its’ impact 
on the EU, along with the specific failures in regulation identified in the deLarosiere Report.7 It 
will be seen that the initial wave of reform that was implemented as a result of this report, did 
not succeed in stopping the negative effects of the crisis, rather it was recognised that further 
reform, in the mode of the EBU, was needed.  With this context set out, focus will then turn, in 
section C, to the question of whether these further reforms have succeeded or failed in meeting 
the aims for which they were implemented. It will be concluded that, whilst the reforms are to 
be largely welcomed, in the sense that they are reasonably robust compared to the pre-crisis 
regulatory system, their success hinges on the future challenges facing the banking sector and 
regulators’ ability to tackle these challenges effectively. Overall, this section will conclude with 
an outline of further reform that may be needed in light of these challenges.8

B	 FAILURES IN REGULATION AND INADEQUATE REFORM

Black, in an extensive analysis of the various theories in relation to financial services regulation, 
states that there were some thirty-nine different causes of the global financial crisis, with a 
failure in regulation being one significant cause.9 In this section, the context and background 
in relation to these regulatory failures will be outlined. This context includes the impact of the 
global financial crisis on the EU, along with the specific EU regulatory failures and reforms that 
culminated in the formation of the EBU.

(i) The Financial Crisis and the European Union

In this subsection, a general outline of the global financial crisis will be set out and its impact 
on the EU will be explored. The origins of the financial crisis can be traced back to mid-2006 
with the collapse of the property market in the United States (U.S.). As a consequence of 
actions taken by the U.S. Federal Reserve, inflation increased which caused many homeowners 
to default on their mortgages. As a result, several significant financial institutions in the U.S. 
filed for bankruptcy in 2008. With this serious development, concerns were raised about the 
banking system generally and its’ capacity to withstand a property market crash. In September 
2008, one of the world’s largest investment banks, Lehman Brothers, filed for bankruptcy and 
this led to a complete collapse in confidence in the global financial markets. As a consequence, 
sovereign nations, banks and other financial institutions could not borrow money to refinance 
their debts.10 Whilst the collapse of the U.S. property market played a significant role in terms 
of the various causes of the crisis, other causes included the moral hazard related to the   

5	  Donnelly (n 3).
6	  �Kern Alexander, ‘European Banking Union: An Institutional Analysis of the Single Supervisory Mechanism and the Single Resolution 

Mechanism’ (2015) 40(2) European Law Review 154, 154.
7	  �European Commission, Report of the High-Level Group on Financial Supervision in the EU (25 February 2009) (de Larosiere Report) 

<https://ec.europa.eu/economy_finance/publications/pages/publication14527_en.pdf> accessed 12 November 2019.
8	  �At this stage, it is important to point out that this paper does not intend to provide an in-depth analysis of the causes of the financial crisis. 

Instead, limited and relevant context will be given because the focus of this paper will be on the process of reform, from identifying the 
failures in regulation to outlining the specific measures that have been taken in response to the crisis.

9	  �Julia Black, ‘The Rise (and Fall?) of Principles Based Regulation’ in Kern Alexander and Niamh Moloney, Law Reform and Financial Markets 
(Edward Elgar 2011) 1 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1712862> accessed 14 November 2019.

10	  Donnelly (n 3) paras [1.44] – [1.48].
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securitisation of financial products and credit rating agency failures.11

Despite these varied and serious causes of the crisis, the de Larosiere Report identified 
the issue of regulatory failure as one of the most important issues that contributed to and 
exacerbated the crisis. According to this report, regulators in both the EU and beyond lacked 
crucial information in relation to the conduct of financial institutions. This information was 
of such significance that, without it, regulators failed to prevent the crisis, and furthermore, 
could not act effectively to offset the effects of the crisis when it occurred.12 Whilst the specific 
failures in the regulatory system of the EU will be set out in the next subsection, this particular 
subsection will conclude by briefly examining the EU’s pre-crisis regulatory framework. This 
framework developed as a result of the Lamfalussy Process and the 1999 Financial Services 
Action Plan.13 Whilst it is beyond the scope of this paper to examine this process in detail, it 
is important to point out that implementing committees were established to draft non-binding 
technical regulations in areas such as banking, insurance and securities. These committees, 
formed under the auspices of the European Commission, and made up of representatives from 
Member States, did not, however, have the authority to supervise national authorities or co-
operate with each other in terms of regulating the overall financial system.14 It is proposed to 
examine this specific failure, amongst others, in the next subsection, along with the various 
reform proposals that emerged as a result of these failures.

(ii) Identifying Specific Failures and Inadequate Reform Proposals

As indicated in subsection (i), the de Larosiere Report identified a number of specific failures 
in the EU’s system of financial regulation. Overall, however, the report noted the lack of 
‘cohesiveness’ present in the system. In other words, the regulatory systems of Member States 
were too disconnected from each other, resulting in divergence in terms of the standards 
of regulation from country to country.15 The report concluded that this divergence led to 
‘competitive distortions’ and ‘regulatory arbitrage’.16 In other words, it is argued that a lack of 
regulatory convergence between Member States led to a negative spiral as each Member State 
sought to implement EU legislation in a manner most beneficial to the individual needs of the 
respective Member State, as opposed to what was most suitable to the European system of 
financial regulation as a whole.17 As a consequence, it is submitted that the regulatory system 
did not just fail to identify the factors that led to the crisis, but accelerated these factors. The 
lack of cohesiveness between Member States was one issue identified in the de Larosiere 
Report. Another issue identified was in relation to the capacity of EU regulatory structures to 
supervise the macro-prudential aspects of financial regulation.18 In other words, there was no 
body charged with overseeing the general welfare of the financial system. Furthermore, the 
Lamfalussy Process committees that were established to issue non-binding rules for specific 
sectors did not have the authority to effectively supervise the differing regulatory systems 
present in each Member State.19 Overall, whilst the de Larosiere Report identified other failures 
that led to the crisis, the lack of cohesiveness, the absence of a macro-prudential supervisor 
and the failures in regard to the three Lamfalussy committees, each were the main contributors 

11	  ibid.
12	  The de Larosiere Report (n 7) para [28].
13	  �European Commission, European Commission Financial Services Action Plan (1999) <https://eur-lex.europa.eu/legal-content/EN/

TXT/?uri=LEGISSUM%3Al24210> accessed 12 November 2019.
14	  �Eilis Ferran and Kern Alexander, ‘Can Soft Law Bodies be Effective? The Special Case of the European Systemic Risk Board’ (2010) 

European Law Rev 751, 761 – 762.
15	  The de Larosiere Report (n 7) para [102].
16	  ibid para [101].
17	  ibid para [105].
18	  Ferran and Alexander (n 14) 762.
19	  ibid.  
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to the European wide failure of financial regulation.

In light of these regulatory failings, the de Larosiere Report and the European Commission 
proposed a number of reforms. The central focus of these reform measures was the increased 
harmonisation of regulation with the overall aim of further strengthening the single European 
financial services market so as to facilitate efficient trade and investment across the EU.20 The 
newly established system that emerged from the de Larosiere reform proposals is referred to as 
the European System of Financial Supervision (ESFS) and has two parts; the European Systemic 
Risk Board (ESRB)  and the three European Supervisory Authorities; namely the European 
Banking Authority (EBA), the European Insurance and Occupational Pensions Authority (EIOPA) 
and the European Securities and Markets Authority (ESMA). It is important to note that these 
authorities developed from the old Lamfalussy committees.

Whilst having no direct supervisory role, the ESRB does have a number of important functions, 
including the general macro-prudential oversight of the European financial system which 
involves the issuing of warnings as to potential risks and hazardous situations, along with 
the important work of monitoring the actions taken by the EU institutions on foot of these 
warnings.21 According to Ferran and Alexander, ‘the ESRB has been given an ambitious mission’ 
in that the effective overcoming of the challenges of macro-prudential supervision are vitally 
important for the proper functioning of a system of financial regulation.22 In this regard, Ferran 
and Alexander argue that the ESRB, as a soft law body, will lack binding powers of supervision 
and enforcement and may therefore suffer from negative perceptions of weakness unless it 
can ‘develop a strong reputation for technical competence and good judgment’ in light of the 
challenges it faces, such as the volume of work that it is empowered to undertake, the amount 
of information that it must attempt to collect and analysis, along with the inherent uncertainties 
involved with macro-prudential supervision.23

In regard to the three supervisory authorities, each play a significant regulatory role, primarily 
through the issuance of regulatory technical standards for financial institutions, which must be 
approved by the European Commission in advance.24 By way of example, the ESMA supervises 
the conduct and registration of ratings agencies,25 whilst the EBA has certain responsibilities 
in relation to the Capital Requirements Directive, which imposes minimum capital requirements 
on financial institutions.26 According to Moloney, the creation of the supervisory authorities, 
and especially the authority granted to ESMA in particular, exemplify an important and welcome 
regulatory shift in approach,27 as it is the first time that EU authorities have been created with the 
necessary powers to directly supervise national financial regulators and financial institutions.28 

20	  The de Larosiere Report (n 7) para [101].
21	  �Regulation (EU) No 1092/2010 of the European Parliament and of the Council of 24  November 2010 on European Union Macro-Prudential 

Oversight of the Financial System and Establishing a European Systemic Risk Board, Article 3 <https://www.esrb.europa.eu/shared/
pdf/101216_ESRB_establishment.en.pdf> accessed 18 December 2019.

22	  Ferran and Alexander (n 14) 768.
23	  ibid 775.
24	  �Mary Donnelly, ‘The European Union (Payment Services) Regulations 2018: Application and Implications’ (2018) 25(2) Commercial Law 

Practitioner 35, 43.
25	  Moloney (n 1) 528.
26	  �Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on Access to the Activity of Credit Institutions and the 

Prudential Supervision of Credit Institutions and Investment Firms, amending Directive 2002/87/EC and repealing Directives 2006/48/EC 
and 2006/49/EC <https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:176:0338:0436:EN:PDF> accessed 18 December 2019.

27	  Moloney (n 1) 528.
28	  �ibid 532. As an aside, it is important to note that these authorities were established in the context of the Meroni constraints in relation to the 

delegation of responsibility from EU institutions to administrative bodies.
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(iii) Fit for Purpose or Inadequate Reform

In regard to the ESFS as a whole, both Ferran and Alexander, along with Moloney are broadly 
welcome of the reforms introduced as a result of the de Larosiere Report. It is argued that 
this report clearly and succinctly identified the various regulatory failures that contributed to 
the crisis. It is further submitted that the reform proposals emanating from the report and the 
subsequent legislative changes that resulted in the creation of the ESFS were certainly a robust 
attempt to remedy the identified failures. However, it is maintained that the key question is not 
the extent to which the EU resolved these shortcomings, but rather is the reformed system 
effective enough to prevent another crisis from unfolding in the future. 

In this regard, it is important to point out how the crisis was unfolding in the EU as the ESFS 
reforms were being implemented in late 2010 and early 2011. During this period, certain 
Eurozone Member States and financial institutions were experiencing severe economic and 
social distress, which manifested itself in the form of an exponential increase in national 
debt, significant government borrowing and expenditure and a reduction in taxation as a 
result of high unemployment. Member States such as Ireland, Greece and Portugal were badly 
affected.29 According to Moloney, subsequent to the full implementation of the initial ESFS 
reform measures, the financial crisis in the EU developed into a sovereign debt crisis which, 
according to Moloney, highlighted the weaknesses of the ESFS structures and their ability to 
restore the confidence of the financial markets in the solvency of certain Member States and 
financial institutions.30 

Indeed, the European Commission quickly realised this reality also when in 2012 they proposed 
the formation of the EBU with the purpose of further harmonising banking supervision and 
resolution mechanisms.31 It is submitted that the scope and extent of this further harmonisation 
is a significant milestone in the development of a cohesive system of European financial 
regulation. Whilst the ESFS structures were well-intentioned and largely remedied some of the 
major failures in regulations, such as a lack of EU-wide macro-prudential supervision,32 it is 
argued that these reforms did not go far enough in terms of the safeguarding of the integrity 
of the Eurozone system.33 In light of the regulatory failures identified in this section, along with 
the failures in the reform proposals, it is proposed that the milestone that is the EBU will be the 
subject of examination and analysis in section C, with a particular focus on the SSM.

EBU AND SSM: FORMATION, CHALLENGES AND FURTHER REFORM

According to Moloney, the formation of the EBU has been one of the most profound and far-
reaching reforms introduced since the crisis unfolded.34 However, Amtenbrink and Markakis 
maintain that further reform is needed to ensure that the EBU can overcome its’ challenges and 
fully meet the purpose for which it was intended.35 In this section, the development of the EBU 

29	  �European Commission, Communication from the Commission to the European Parliament and the Council: A Roadmap Towards a Banking 
Union COM (2012) <https://ec.europa.eu/transparency/regdoc/rep/1/2012/EN/1-2012-510-EN-F1-1.Pdf> accessed 18 December 2019.

30	  �Niamh Moloney, ‘European Banking Union: Assessing its Risks and Resilience’ (2014) 51 Common Market Law Review 1609 para 
[2.2.2] <http://eprints.lse.ac.uk/60572/1/__lse.ac.uk_storage_LIBRARY_Secondary_libfile_shared_repository_Content_Moloney,%20N_
European%20Banking%20Union_Moloney_European%20Banking%20Union_2014.pdf> accessed 18 December 2019. It is important to 
point out that whilst Moloney welcomed the initial reform, subsequent developments highlighted weaknesses and thus the need for further 
analysis and assessment of the general reform project. 

31	  Communication from the Commission (n 29) 3.
32	  Ferran and Alexander (n 14) 768.
33	  Moloney (n 30).
34	  ibid 1611.
35	  �Fabian Amtenbrink and Menelaos Markakis, ‘Towards a Meaningful Prudential Supervision Dialogue in the Euro area? A Study of the 

Interaction between the European Parliament and the European Central Bank in the Single Supervisory Mechanism’ (2019) 44(1) European 
Law Review 3, 23.
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will be examined in light of these challenges and further proposed reforms will be analysed and 
evaluated.

(i) Purpose and Function of EBU and SSM

In the first instance, the characteristics of the EBU will be briefly examined. According to Donnelly, 
there are several aspects of the EBU; namely the Single Rulebook in regard to issues such 
as EU-wide prudential requirements and deposit protection obligations, the aforementioned 
SSM itself, the Single Resolution Mechanism (SRM) and finally the Single Deposit Insurance 
Mechanism (SDIM).36 As was mentioned in section A, the focus of this paper will be on the 
operation of the SSM, however for the purposes of context, it is important to be aware that the 
SRM is the process that the ECB will engage in the event of a bank failure,37 whilst the SDIM, 
when established, will operate a fully mutualised co-insurance scheme for European wide bank 
deposits, thereby strengthening protections for depositors.38 In regard to the SSM, it is important 
to note that the ECB now has direct responsibility for the prudential supervision of ‘significant 
banks’ in the Eurozone area, whilst national competent authorities retain some responsibility 
with various reporting obligations to the ECB.39 According to the establishing Regulation, the 
functions of the ECB, under the SSM, include the authorisation of credit institutions, along with 
ensuring that these institutions are compliant with EU legislation in regard to securitisation, 
exposure limits, liquidity, reporting requirements, along with governance arrangements such as 
the fit and proper requirements for staff and remuneration policies. The ECB can also carry out 
supervisory reviews such as stress tests which involve assessing whether a financial institution 
can withstand a sudden change in market conditions.40 

According to Pizzolla, the SSM represents ‘a new paradigm for EU governance’ in that it divides 
functions and responsibilities in an entirely unique manner between the ECB and the national 
competent authorities.41 Whilst the ECB has significant competence in the area of monetary 
policy and national competition authorities now have considerable functions in relation to EU 
competition law, the distinctive structure and division of responsibility within the SSM was 
put in place in recognition of ‘the need to build a fully-fledged economic union’, according to 
Pizzolla.42 In light of this, it is submitted that the SSM is certainty a fundamental change in the 
EU’s approach to financial regulation, especially due to the significant transfer of functions from 
national competent authorities to the ECB. Indeed, according to Kerjean, in the judgment of the 
General Court of the EU in the Förderbank case,43 the distinctiveness of the SSM framework was 
recognised.44 However, the SSM and the EBU generally are not without their criticisms. Indeed, 
Goldman argues that the SSM repeats past mistakes, especially in regard to the governance 

36	  Donnelly (n 3) para [2.90].
37	  �Regulation (EU) No 806/2014 of the European Parliament and of the Council of 15 July 2014 Establishing Uniform Rules and a Uniform 

Procedure for the Resolution of Credit Institutions and Certain Investment Firms in the Framework of a Single Resolution Mechanism and 
a Single Resolution Fund and Amending Regulation (EU) No 1093/2010, Articles 1 and 2 <http://www.europarl.europa.eu/cmsdata/87873/
SRM%20regulation.pdf> accessed 18 December 2019.

38	  �European Commission, Proposal for a Regulation of the European Parliament and of the Council Amending Regulation (EU) 806/2014 
in Order to Establish a European Deposit Insurance Scheme COM (2015) 586  1, 3 <https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52015PC0586&from=EN> accessed 18 December 2019.

39	  �Regulation (EU) No 1022/2013 of the European Parliament and of the Council of 22 October 2013 Amending Regulation (EU) No 
1093/2010 Establishing a European Supervisory Authority (European Banking Authority) as Regards the Conferral of Specific Tasks 
on the European Central Bank Pursuant to Council Regulation (EU) No 1024/2013 <https://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=OJ:L:2013:287:0005:0014:EN:PDF> accessed 18 December 2019.

40	  Donnelly (n 3) para [2.93].
41	  �Agnese Pizzolla, ‘The Role of the European Central Bank in the Single Supervisory Mechanism: a New Paradigm for EU Governance’ (2018) 

43(1) European Law Review 3, 3.
42	  ibid 23.
43	  Case T-122/15 Landeskreditbank Baden-Württemberg—Förderbank (FK) v ECB ECLI:EU:T:2017:337.
44	  �Stéphane Kerjean, ‘The Single Supervisory Mechanism and the Oversight Function of the ECB’ (2018) 33(2) Journal of International Banking 

Law and Regulation 37, 42.
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of the SSM.45 It is intended to examine this particular criticism, along with others, in the next 
subsection.

(ii) SSM and EBU: Challenges and Difficulties

For the purposes of this paper, two criticisms of the SSM will be analysed in this particular 
subsection; namely accountability concerns in regard to the legal basis that the SSM was 
established under, along with governance issues. It will be seen that the reform of financial 
services regulation in the EU continues to be a work in progress.

Legal Basis and Accountability

The SSM Regulation was passed on the basis of Article 127(6) of the Treaty on the 
Functioning of the European Union (TFEU), which stipulates that the Council, upon merely 
consulting with the European Parliament, can unanimously confer duties and functions 
on the ECB in relation to the prudential supervision of credit institutions. As pointed out 
by Amtenbrink and Markakis, the legal basis of the SSM can be compared with the legal 
basis of the SRM, which was established based on Article 114 of the TFEU which requires 
the approval of both the Council and the Parliament. As a consequence of choosing 
the Article 127(6) legislative procedure and therefore excluding the Parliament from 
meaningful input into the formation and future modification of the SSM, it can be said that 
the SSM suffers from a lack of accountability in the sense that one of the most important 
financial regulation reforms of recent times, involving a significant transfer of prudential 
supervisory responsibilities to the ECB, does not contain the important safeguard of 
effective and democratic parliamentary oversight and involvement.46 

Whilst Amtenbrink and Markakis do not speculate as to why the Article 127(6) procedure 
was used, it is argued that the decision is contradictory in the sense that if the SRM and 
the important issue of the resolution of bank failures warrants parliamentary involvement, 
why is it that such a large scale transfer of prudential supervisory responsibility does not 
also warrant the same scrutiny. It is interesting that the decision to establish the SSM in 
this way highlights the strict and inflexible constitutional and institutional context that the 
legislative organs of the EU were operating in during the sovereign debt crisis.47 According 
to Gren, this has had considerable implications on the eventual formation of the SSM 
within the ECB institutional architecture.48 It will be seen that such implications include 
governance problems, which will be discussed in the forthcoming part of this subsection.

Governance 

In order to understand these governance problems, it is necessary to set out the SSM 
governance framework. In the first instance, it is the Supervisory Board (SB) of the ECB 
that prepares and formulates decisions. These decisions are then approved and adopted 
by the Governing Council (GC) of the ECB.49 According to Gren, the GC must sign off on 

45	  �Matthias Goldmann, ‘United in Diversity? The Relationship between Monetary Policy and Prudential Supervision in the Banking Union’ 
(2018) 14(2) European Constitutional Law Review 283, 286.

46	  Amtenbrink and Markakis (n 35) 22.
47	  Moloney (n 30).
48	  Jakub Gren, ‘The Euro System and the Single Supervisory Mechanism: Institutional Continuity under Constitutional Constraints’ (2018) 
European Central Bank Legal Working Paper Series No 17 1, 20 <https://www.ecb.europa.eu/pub/pdf/scplps/ecb.lwp17.en.pdf> accessed 19 
December 2019.
49	  �European Central Bank, Organisation and Governance: Decision Making (European Central Bank: Banking Supervision Website, 2019) 
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decisions because the SSM was established under Article 127(6) which results in the 
GC being the only body who can approve Article 127(6), and therefore SSM, decisions.50 
Moloney highlights that a particular challenge in relation to governance, in the context of 
the role given to the GC, is that SSM prudential supervisory decisions might be negatively 
impacted as a result of the monetary policy decisions that the GC is also mandated to 
make.51 According to Moloney, because strict separation of relevant GC meetings takes 
place and other accountability and transparency obligations are provided for, it can be 
said that this particular governance problem is not as significant as previously thought.52 
Whilst these safeguards are important, they do not go far enough, according to Goldman, 
in terms of the separation of monetary and prudential supervisory decisions, as key ECB 
personal are involved in both processes. In this regard, Goldman finds it difficult to see 
how one would not influence the other.53

Another governance issue that has been highlighted is in relation to the interplay between 
the SSM and the three supervisory authorities that form part of the ESFS. Moloney states 
that there are ‘possibilities for institutional clashes’ in the event that the SSM and one of the 
authorities have differing opinions on how best to tackle an issue that falls within both of 
their respective functions.54 Barry highlights that this problem has practically manifested 
itself in how the EBA makes its decisions in light of the EBU and the fact that the ECB will 
now have a block vote on the Supervisory Board of the EBA in substitution for the votes 
of the national competent authorities. In response to a concern that the EBU participating 
Member States will make EBA rules in their favour, at the expense of non-EBU participating 
Member States, an amendment was made to the legislation that established the EBA to 
prevent the EBU participating Member States doing this.55 It is argued that this amendment 
reasonably solves this particular governance problem, however, it is submitted that the 
lack of safeguards in relation to the monetary and prudential supervisory functions of the 
ECB is precarious as it may lead to flawed prudential supervisory decisions not based on 
appropriate considerations. In light of the various challenges and difficulties identified 
in this subsection, the forthcoming subsection will address potential solutions to these 
problems, along with an analysis of the future of the EBU. 

(iii) Strengthening the System: Measures for Further Reform

In light of the issues discussed in the previous section, including problems with the legal basis 
of the SSM and governance issues, it is vitally important that solutions are found to these 
issues to ensure the provisions of EU financial services regulation are effective and robust. 
It is submitted that there is a particular urgency to implement these solutions in light of the 
volatile nature of the banking and financial services sector.56 According to Ugeux, this volatility 
has recently manifested itself in the 2016/2017 Italian sovereign debt crisis, where the Italian 
Government, with the permission of the European Commission, financially assisted several 
Italian banks to the tune of €17 billion. Ugeux states that this is exactly the type of action that 

<https://www.bankingsupervision.europa.eu/organisation/decision-making/html/index.en.html> accessed 19 December 2019.
50	  Gren (n 48).
51	  Moloney (n 30) para [3.1].
52	  ibid para [5].
53	  Goldman (n 45) 300 – 301.
54	  �Niamh Moloney, ‘Institutional Governance and Capital Markets Union: Incrementalism or a “Big Bang”’ (2016) 13(2) European Company and 

Financial Law Review 376, 392.
55	  �Yvonne Barry, ‘European Governance and Policy Responses in the Battle to Save the Eurozone: Do the Ends Justify the Means?’ (2013) 

(16)1 Trinity College Law Review 161, 180.
56	  �Gertrude Tumpel-Gugerell, Member of the Executive Board of the European Central Bank, ‘The Volatility of Financial Markets’ (Third 

Encuentro Financiero Internacional, Madrid, 1 and 2 July 2013) <https://www.ecb.europa.eu/press/key/date/2003/html/sp030702.en.html> 
accessed 20 December 2019.



T H E  P L A S S E Y  L A W  R E V I E W12

the EBU was set up to prevent.57 In other words, the EBU, acting through the SSM and SRM, was 
supposed to respectively foresee and prevent such a crisis developing and financial assistance 
being offered. According to Ugeux, such a situation occurred because the ECB were indecisive 
in terms of deciding the necessary actions that needed to be taken due to the ‘puzzling mix of 
national, European and Eurozone authorities’ involved in the SSM and SRM decision making 
procedures.58

Therefore, it can be seen that further reform is needed to strengthen the EBU and the EU’s 
system of financial regulation generally. Whilst Ugeux call for further harmonisation, it is 
submitted that the legal basis for the EBU must be reassessed to ensure an effective role for 
the European Parliament but also to allow a meaningful division of monetary and prudential 
supervisory responsibilities. This particular reform may need to stem from a change in primary 
EU law, which would mean Treaty amendment.59 Whilst this may be political difficult to achieve, 
it is argued that the EBU, as such a significant reform, merits inclusion in the primary provisions 
of EU law. It is submitted that changing the legal basis would allow the EU legislative organs to 
effectively remedy the governance issues within the EBU framework as they would no longer 
have to rely on the strict working of Article 127(6) which currently confines decision making 
within the ECB to the GC. Overall, it is recognised that a change in the legal basis might not 
resolve all the EBU’s problems, but would certainty go a long way in terms of strengthening the 
EBU reforms to ensure proper and effective financial regulation in the long term.

CONCLUSION

According to Moloney, the general EU law reform process has traditionally been described as 
‘incremental and experimental’ as opposed to swift and radical.60 However, from the detailed 
examination and analysis of the various regulatory failings which contributed to the European 
financial services crisis, along with the different reforms that have taken place to remedy these 
failing, it is reasonable to conclude that EU regulatory reform in this area has been relatively 
expeditious in light of the serious and difficult economic challenges that the EU has faced 
since the financial crisis. In this paper, the reform process that has occurred in light of the 
financial crisis has been examined. In section B, the EU’s regulatory failings, as identified in 
the de Larosiere Report, along with the subsequent reform measures, have been examined. It 
was concluded that the ESFS structures, whilst complying with the recommendations of the de 
Larosiere Report, did not go far enough in terms of strengthening the EU’s system of financial 
regulation. In section C, the pressing need for further reform was analysed and indeed, in this 
section, the significant reform that was the EBU was evaluated. Whilst structures such as the 
SSM and the SRM assisted the EU in restoring market confidence in the EU’s regulatory system, 
it was submitted that the manner in which this reform took place was flawed and is in need of 
further consideration. Overall, in light of a decade of financial services regulatory reform, it is 
unfortunate that the EU still faces serious long-term issues in regard to the operation of their 
regulatory system.

57	  �Georges Ugeux, ‘What does the Italian Banking Crisis Teach Us on Basel III and the European Banking Union? (2017) 32(8) Journal of 
International Banking Law and Regulation 341, 349.

58	  ibid.
59	  Moloney (n 30) para [5].
60	  Moloney (n 1) 531.
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Introduction

Until recently, in this jurisdiction the judicial understanding surrounding the defence of consent 
was that it could be deployed in cases of assault but not in cases of assault causing harm 
under the Non-Fatal Offences Against the Person Act 1997. However, the recent Supreme Court 
ruling of DPP v Brown suggests that although a person may consent to assault causing harm, 
consent will be invalid if the act is unlawful. This critique will discuss the provisions of the 1997 
Act surrounding assault and assault causing harm. Next, this critique will explore the potential 
impact of DPP v Brown on future litigants. Finally, it will aim to conclude that amendments to 
the 1997 Act could clarify the legal position of persons engaging in various activities such as 
ones that are sadomasochistic from the seminal case of R v Brown.

The 1997 Act

In 1997, Minister for Justice Nora Owen introduced the Non-Fatal Offences Against the Person 
Act 1 as her 15th Bill in an effort to strengthen criminal legislation.2  The 1997 Act ambitiously 
aimed at extensive reform of the law and replaced many elements of the dated Offences Against 
the Person Act 18613 which Owen noted as often being described as a ‘rag-bag of offences’4 

1	  Non-Fatal Offences Against the Person Act 1997.
2	  Ivana Bacik, ‘Striking A Blow For Reform?’ (1997) Irish Criminal Law Journal, 7(1), 48-58.
3	  Offences Against the Person Act 1861.
4	  Dail Deb 15 April 1997, vol 477, col 5.

The Dpp V Brown & Consent to 
Assault Causing Harm: Amending 

The Non-Fatal Offences Against The 
Person Act 1997

Author: Jack Hennessy, 2nd Year Undergraduate Law Plus Student at the University of Limerick.

Abstract: This critique examines the recent Supreme Court decision of DPP v Brown which 
addressed the issue of the defence of consent in relation to assault causing harm. The majority of 
the Court held that although a person may consent to assault causing harm under the 1997 Non-
Fatal Offences Against the Person Act, consent will be invalid if the act is unlawful. The minority 

believed instead the 1997 Act had an objective of removing consensual activities from being 
prosecuted under the offences against the person. The controversial House of Lords decision 

in R v Brown was referenced in each of the three judgments however this critique suggests that 
whether the sadomasochistic activities carried out would evade criminal liability in Ireland today 

without a review from the legislature is uncertain. 
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that plagued prosecutors. As a result, the 1997 Act introduced responsive provisions to modern 
needs, addressing new forms of criminal conduct such as the political phenomena of syringe 
attacks.

Law students today can be grateful for the 1997 Act for not having to read through the archaic 
terminology and comprehend the complex intent aspect expressed in terms of ‘malice’.5 The 
1997 Act mostly follows the recommendations made by the Law Reform Commission made 
in its Report on Non-Fatal Offences Against the Person,6 which suggested a simplification of 
the law. In contrast to its predecessor, the 1997 Act reads fluidly and is comprehendible to the 
ordinary person, achieving just that.

Assault

Section 2 (1) of the 1997 Act provides that an assault is committed where the defendant, 
without lawful excuse and without consent, intentionally or recklessly:

“A) Directly or indirectly applies force to or causes an impact upon the body of another,

or

B)    Causes another to believe on reasonable grounds that he or she is likely to be 
immediately subjected to the direct or indirect application of such force or impact,

without the consent of the other.7”

It seems apparent that this provision essentially encompasses common assault and battery to 
create a single, straightforward offence.8 Another relevant note is the importance of consent 
in the provision. The absence of consent forms a part of the actus reus and necessary for the 
prosecution to prove, without it, no offence is committed. In other words, consent is a defence 
to a s.2 assault.9 

In s.2 (3) it is stated that:

“No such offence is committed if the force or impact, not being intended or likely to cause 
injury, is in the circumstances such as is generally acceptable in the ordinary conduct of 
daily life and the defendant does not know or believe that it is, in fact, unacceptable to the 
other person.” 10

Hence, consent can be express or implied, and this section clarifies that day to day physical 
contact will not attract liability unless the defendant has knowledge that it is, in fact, 
unacceptable to the other person. Hanly correctly acknowledges the practical purpose of this 
is considering that some unwanted physical conduct is somewhat guaranteed to occur in our 
modern society. 11 

5	  Ivana Bacik, ‘Striking A Blow For Reform?’ (1997) Irish Criminal Law Journal, 7(1), 48-58.
6	  Law Reform Commission, Report on Non-Fatal Offences Against the Person (LRC 44-1994).
7	  Non-Fatal Offences Against the Person Act 1997, s 2 (1).
8	  Offences Against the Person Act 1861, ss 42 and 47Conor Hanly, An Introduction to Irish Criminal Law (3rd edn, Gill Education 2015).
9	  Brian Foley, ‘Boxing, the Common Law and the Non-Fatal Offences against the Person Act 1997’ (2002) Irish Criminal Law Journal, 12(3), 
15-20.
10	  Non-Fatal Offences Against the Person Act 1997, s 2 (3).
11	  Conor Hanly, An Introduction to Irish Criminal Law (3rd edn, Gill Education 2015).
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Assault Causing Harm

Assault causing harm is defined under s.3 (1) of the 1997 Act as ‘(a) person who assaults another 
causing him or her harm shall be guilty of an offence.’ 12 It was assumed in an abundance of 
academic analysis13 that s.3 acted as a somewhat aggravated form of assault under s.2.

However, in Minister for Justice v Dolny14, Peart J. held that s.3 created a ‘freestanding offence’ 
and that s.2 and s.3 of the 1997 Act are distinct and different offences. Thus, the Court 
dismissed the contention that s.3 first requires proof of s.2 offence and instead concluded 
that s.3 only requires harm to have been caused. Furthermore, the Court held that instead, the 
definition of “assault” contained in the Concise Oxford English Dictionary was to be given to the 
word “assault” for the purposes of s.3 1997 Act. This interpretation was then approved in the 
Supreme Court by Denham J.15

DPP v Brown

It had been suggested that perhaps this decision should have been seen in the context of 
extradition law and the principle of correspondence under the European Arrest Warrant 
procedure and not viewed as changing the substantive criminal law on assault.16 Despite this, 
the approach was reiterated by the Court of Appeal in DPP v Brown.17  

This case involved an altercation in prison where the defendant prisoner struck the victim on 
the head, thereby causing an injury requiring stitches. The accused claimed that the attack 
was carried out per an arrangement with the victim with an objective of benefiting the victim’s 
application to be moved to another prison. Ultimately, it was for the Court to consider whether 
an accused could rely on the victim’s consent as a defence to assault causing harm. Mahon J 
held that:

“The drafting of these related sections, (to the extent that they both refer to assault), 
creates confusion as is evident from this and other cases and might have been the subject 
of more careful drafting. It is nevertheless appropriate that the offences described in ss. 2 
and 3, respectively, should be treated as separate and distinct offences, as indeed should 
the offence described in s. 4”. 18

This suggests that if the definition of assault in s. 2 was to be carried over to s. 3, this would 
have been clearly provided for in the statute and thus approved of Dolny. Furthermore, it was 
held that although proof of an absence of consent is not a necessary ingredient in s.3, consent 
may, provide a defence to a s.3 assault charge in limited circumstances such as, for example, 
legitimate sporting activity and necessary and appropriate medical treatment. Hence, as these 
circumstances did not apply here, the defendant was found guilty. 

Appeal to the Supreme Court

12	  Non-Fatal Offences Against the Person Act 1997, s 3 (1).
13	  TJ McIntyre, Sinéad McMullan and Seán Ó Toghda, Criminal Law (Dublin: Round Hall 2012) at 73; Gerard Coffey, Criminal Law, (Dublin: 
Round Hall, 2010) at 242. 
14	  Minister for Justice, Equality and Law Reform v Dolny [2008] IEHC 326.
15	  Minister for Justice Equality and Law Reform v Dolny [2009] IESC 48.
16	  Conor Hanly, An Introduction to Irish Criminal Law (3rd edn, Gill Education 2015) at 288.
17	  DPP v Brown [2016] IECA 405.
18	  Ibid [36].
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The appeal was then subsequently dismissed by the Supreme Court.19 However, the manner 
in how this decision was reached is interesting and different from the reasoning applied in 
the Court of Appeal. Dunne J., accepting a reference to McCutcheon and McAuley in Criminal 
Liability (2000)20 held that although s.2 and s. 3 of the 1997 Act are separate and distinct 
offences, they both use the word ‘assault’, and that word has the same meaning in both sections. 
Hence, the concept of consent provided for in s. 2(1)(a)(b) of the Act of 1997 is not removed 
from s. 3(1) of the Act.

All five judges believed that the 1997 Act had raised the level of harm that could be consented 
to and its threshold. However, there was a disagreement as to what effect this had on society, 
and as a result, the decision was split 3-2. 

Traditionally, it was understood at common law, that a victim could not consent to an act 
which will have the effect of probably causing to him or her bodily harm with strict exceptions 
that benefited society in general like sports and surgery.21 The minority believed that the 1997 
Act intentionally raised this threshold for the consent defence to allow it to be applied in all 
circumstances. They accepted that as a result, many activities which would in the past have 
been criminal assaults were effectively decriminalised where consent was present. This could 
include sadomasochistic activities like in R v Brown 22(discussed below), consensual fistfights 
and other acts of consensual infliction of harm for an unlawful purpose separate from the 
assault itself.

In the minority’s view, led by McKechnie J., the public policy objective, as expressed through the 
Dáil Debates on the 1997 Bill was to remove these consensual activities from being prosecuted 
under the offences against the person. McKechnie J cited an extract from Minister Nora Owen 
when introducing sections 2, 3 and 4 of the 1997 Act in the Dáil.

“Section 3 deals with the more serious offence of assault causing harm. This new offence 
replaces the offence of assault causing actual bodily harm contained in section 47 of 
the 1861 Act. I am providing a maximum penalty of five years for this offence, which is 
the same as the existing penalty. Under the present law, consent cannot be a defense 
to a charge of causing actual bodily harm. The Law Reform Commission recommended 
that such a rule is no longer appropriate, and I have accepted that view. Since section 3 
is framed by reference to an assault and consent is a defense to simple assault, it will 
also be a defense where actual bodily harm is caused. We are not talking here of cases of 
serious harm which are covered by the next section. 

Section 4 creates the offence of causing serious harm, which will replace the offences 
of wounding or causing or inflicting grievous bodily harm in sections 18 and 20 of the 
1861 Act. Consent will not be a defense to a charge of causing serious harm but section 
22 provides that existing common law defenses will continue to apply. Accordingly, the 
common law rules under which bodily harm arising in the course of sports, dangerous 
exhibitions or medical treatments will apply, where appropriate, to exempt the action from 
criminal liability. I have provided that a person convicted of this offence on indictment will 
be liable to life imprisonment.”23

McKechnie J. believed that thus the proper meaning to be attributed to the provisions in question 

19	  DPP v Brown [2018] IESC 67.
20	  Finbarr McAuley, J. Paul McCutcheon, Criminal Liability: A Grammar (Round Hall Sweet &​ Maxwell, 2000).
21	  TJ McIntyre, Sinéad McMullan and Seán Ó Toghda, Criminal Law (Dublin: Round Hall 2012) at 73.
22	  R v Brown [1994] 1 AC 212. 
23	  DPP v Brown [2018] IESC67 [193].
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corresponds to the intention expressed by the Minister. However, in response to potential 
criticism, McKechnie J. clearly explained that it was not the case that such consensual activities 
like fist fighting can never entail criminal wrongdoing. He noted that consensual injury inflicted 
for an unlawful purpose that is separate from the injury itself is likely to attract liability of one or 
more non-assault offences. Settling a dispute through a consensual fistfight, for example, could 
entail the commission of one or more public order and criminal damage offences. Similarly, the 
consensual infliction of injury to craft a fraudulent insurance claim could be subject to one or 
more theft, fraud or insurance offences. 24

In the instant case, the infliction of pain to secure a prison transfer would likely amount to 
an offence against prison discipline. Hence it was believed that while consent should protect 
against criminal liability for assault causing harm in these cases, it would have no protection 
from attracting liability in other offences that may arise from the activities in question.

In contrast, the majority were reluctant to say that the 1997 Act had been intended to be such 
a radical departure from the previous belief under the 1861 Act.25 Instead, the Court held that 
if such radical reform was indeed intended, then it would have been expressly explained by the 
Oireachtas. The Court held that although it was possible that the 1997 Act may have increased 
the threshold for consent, this could not possibly have the effect of decriminalising activities 
such as consensual fighting.

Instead, Dunne J held that since s. 2 assault is imported into s.3, another essential ingredient 
is that the act concerned must be committed ‘without lawful excuse’. Thus, it is suggested that 
the presence of consent will be invalidated if the act committed is ‘without lawful excuse’ and 
that a consideration of what may or may not be a lawful excuse will give rise to a consideration 
of public policy. It is submitted that this suggests that one element (lawful excuse) of the 
actus reus is in fact more important than another (consent). It seems that Dunne J., attempted 
to combine the actus reus elements of absence of consent and lawful excuse into a single 
element of the actus reus of assault. Hence, in the instant case, the infliction of pain to secure 
a prison transfer would likely amount to an unlawful purpose. Thus, the consent given by the 
victim to inflict the injury was invalid. 

It is submitted that the result of this decision is that the public policy considerations suggested 
are essentially unchanged from the common law position that consent could only be a defence 
to the infliction of harm where activities could be considered beneficial for society in general. 
Instead of expanding on what may or may not be a lawful excuse, it was perhaps easier to 
point to the pre-1997 Act exceptions. Thus, the raising of the threshold level of harm to which 
someone can consent to has little to no consequence, if the activities must remain inside the 
exceptional circumstances already recognised at common law.

R v Brown

As a result of the decision reached by the majority in DPP v Brown 26, it is unclear of precisely 
what assaults causing harm can be consented to today. A case heavily discussed in all three 
judgments was the House of Lords decision in R v Brown27. This involved a group of homosexual 
men who engaged in consensual sadomasochistic activities. During these activities, evidence 
showed that ‘actual bodily harm’ and ‘wounds’ were inflicted. The defendant’s relied on the 

24	  Johanne Thompson, ‘Consent to Assault Causing Harm’ (University of Kent, 04 February 2019) <https://blogs.kent.ac.uk/
criminaljusticenotes/2019/02/04/consent-to-assault-causing-harm/> accessed on January 21 2020. 
25	  Offences Against the Person Act 1861. 
26	  [2018] IESC 67.
27	  [1994] 1 A.C 212.
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argument that the consent of the participants prevented them from being guilty of an assault 
occasioning actual bodily harm. The majority took the view that consent is not a defence where 
the force involved was intended or calculated to inflict actual bodily harm. Lord Templeman, in 
the course of his opinion, stated:

‘When no actual bodily harm is caused, the consent of the person affected precludes 
him from complaining. There can be no conviction for the summary offence of common 
assault if the victim has consented to the assault. Even when violence is intentionally 
inflicted and results in actual bodily harm, wounding or serious bodily harm the accused 
is entitled to be acquitted if the injury was a foreseeable incident of a lawful activity in 
which the person injured was participating. Surgery involves intentional violence resulting 
in actual or sometimes serious bodily harm, but surgery is a lawful activity. Other activities 
carried on with consent by or on behalf of the injured person have been accepted as lawful 
notwithstanding that they involve actual bodily harm or may cause serious bodily harm. 
Ritual circumcision, tattooing, ear piercing and violent sports including boxing are lawful 
activities.’28

The majority of the Lords felt that the activities which they deemed as a ‘cult of violence’ which 
had the possible danger ‘of proselytization  and corruption  of young men’  should be condoned 
in the law.29 The minority decision led by Lord Mustill showed a more liberal approach. He 
reasoned that the 1861 Act and the offences concerning assault were not appropriate in a case 
involving the private sexual acts of consenting adults.30 The 1861 Act was devised to deal with 
behaviour which: 

“…involves brutality, aggression and violence, of a kind far removed from the appellants’ 
behaviour which, however worthy of censure, involved no animosity, no aggression, no 
personal rancour on the part of the person inflicting the hurt towards the recipient and no 
protest by the recipient.”.31

Ultimately, the majority held otherwise, and the convictions of the men were upheld. It should 
also be noted that a further case brought by Brown and the others to the ECHR was also 
unsuccessful. 32

The case has attracted large amounts of academic commentary as many believe it was an 
unjust outcome that defied common sense. Critics feel that the Court’s characterisation of 
Brown as ‘violent’ is questionable, given the compelling evidence and arguments that are 
better understood in a ‘sexual’ context. 33 However, as a result, it has become widely and likely 
incorrectly labelled as an example of homophobia.34 It is submitted that arguably, it would have 
been more surprising had the House of Lords departed from the law that had been stated in the 
many authorities beforehand.35

28	  R v Brown [1994] 1 A.C 212, 231.
29	  Ibid at 237.

30	  Ibid at 256. 
31	  Ibid at 258. 
32	  Laskey, Jaggard, and Brown v. U.K (1997) 24 EHRR 39.
33	  Hugh Gallaher, ‘Criminalisation & Consent: Sadomasochism in R v Brown’, (2019) Trinity Law Review <https://trinitycollegelawreview.org/
criminalisation-and-consent-sadomasochism-in-r-v-brown/> accessed on 13 January 13, 2020. 
34	  Nicholas Bamforth, ‘Sadomasochism and Consent’ (1994) Crim LR 661; Susan Nash, ‘Consent: Public Policy or Legal Moralism?’ (1996) 
NLJ 382; Kelly Egan, ‘Morality based legislation is alive and well: why the law permits consent to body modification but not sadomasochistic sex’ 
(2006-2007) 70 Albany Law Review 1615. 
35	  R v Donovan [1934] 2 KB 498.
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Critics often compare Brown to R v Wilson36, a case which involved a married couple where the 
husband branded his initials onto his wife’s body with her consent. Instead of convicting the 
man for causing actual bodily harm, it was held that the case concerned “consensual activity 
between husband and wife in the privacy of the matrimonial home”,37 and was found to be 
not a matter for the Courts. The Court held at the conduct, in this case, was not “any more 
dangerous or painful than tattooing” 38, the lawfulness of which was undisputed. The significant 
different point seemed to be that the conduct, unlike Brown, was not dangerous. While Wilson is 
characterised as biased due to views of heteronormativity39, the case of R v Emmet 40 resulted 
correspondingly to Brown.  Here on one occasion, a man tied a plastic bag over the head of 
his partner during sexual intercourse, allegedly with her consent. On the second occasion, he 
poured lighter fluid over his partner and set it alight also allegedly with her consent. It was 
held that these were not acts to which she could give lawful consent, and the conviction was 
upheld. It became apparent that in English law, Emmett strengthened the decision of Brown 
and clarified the legal position of sadomasochism in the law. In Ireland, before DPP v Brown, 
evidence suggested that in the (unlikely) event that a similar matter comes before the Irish 
court, a similar approach would have been taken to our English Counterparts. 

The Supreme Court ruling of DPP v Brown is reason to believe that today, it may well be that 
cases such as R v Brown would be decided differently in Ireland under the Act of 1997. Dunne 
J., on the issue, stated that:

“In parenthesis, it might be observed that activities of a sadomasochistic nature, such 
as those at issue in R v Brown between consenting adults in private, provided they did 
not go beyond the level of causing harm, could now be viewed in a different light in this 
jurisdiction by reason of changes to the Constitution together with the changes brought 
about by the Act of 1997.” 41

Dunne J. seems to suggest that sadomasochistic nature activities will not attract liability until 
they cause harm and interestingly mentions the changes to the constitution as an influence for 
this. In contrast, O Malley J held: “It may well be that cases such as R v Brown would be decided 
differently here under the Act of 1997, especially since considerations of privacy and autonomy 
would be involved.”42 

It is unclear whether O’Malley J. agrees with Dunne J. and because of this whether R v Brown 
would truly be decided differently if it would be heard in Ireland today is unclear. While both 
judges may have made attempt to signal that they are of the opinion that sadomasochism 
should be acceptable in society, it is submitted that they are in an easy position to do so as 
they are not actually deciding a similar case to Brown. Thus, both can gloss over any potential 
gravity of allowing such activities. 

Still, perhaps in the wake of this lack of clarity, s.3 of the 1997 Act could benefit from an 
amendment that clarifies what may or may not be a lawful excuse. As it stands, it seems that 
whether acts can be consented to under s.3 outside the common law exceptions is an entirely 
subjective question based on public interest. When examining whether sadomasochistic acts 
would fall within this ‘public interest’ test, it is helpful to discuss the common law exception of 

36	  R v Wilson [1997] Q.B. 47.
37	  Ibid at 50.
38	  Ibid.
39	  J.C. Smith, ‘Case Comment: Assault’, (1996) Criminal Law Review 583.
40	  R v Emmett [1999] EWCA Crim 1710.
41	  DPP v Brown [2018] [50].
42	  DPP v Brown [2018] [2].
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sport due to the similar level of harm that can be involved. 

The Anomaly of Violent Sport

Sport is an interesting aspect of human society where violence can be encouraged and 
considered to be an acceptable part of the playing culture.  Cox et al. argue that the public 
nature of this violence has a greater potential to cause social problems than the private sexual 
acts carried out in R v Brown. 43 However, this issue appears to be much more complex and 
subjective. Instead, one could argue that it is the lack of regulation like the absence of a referee 
which makes the acts in R v Brown worse.44 

In DPP v Brown, McKechnie J. addressed this and made an interesting observation concerning 
the exception of sport and the subjectivity of public policy. Relating closer to the same reasoning 
applied by Cox et al., he stated: 

“Picking up on boxing as an example, it seems that the reasons most commonly cited in 
support of its lawful status are the fact that it is properly regulated; that the combatants 
are properly trained; that it has clear rules of engagement and that the safety of the fighters 
and probity of the combat is overseen by a referee; and that medical assistance will be on 
hand, if required. It is these factors that differentiate it from prize fighting, street-fighting 
and the like. In such circumstances, with the risks minimized insofar as it is possible 
to do so, the law will tolerate the deliberate infliction of personal injury. With respect I 
do not find those reasons compelling. Such a sport is not engaged in for recreation or 
personal improvement: it is for the money and the attendant glory that fame and success 
bring. So, causing a brain injury, rendering one’s opponent unconscious, damaging a 
vital organ or fracturing this or that bone, even the risk of death itself, are all overlooked. 
So, on what legal basis is it tolerated? Social value seems intuitively objectionable. The 
factors mentioned as justification seem to offer little else and certainly do not permit the 
deduction of a general theory that can carry through to the other exceptions. Perhaps Lord 
Mustill is right: he simply posits that boxing is by now so well-entrenched in our sporting 
and cultural psyche as to occupy an anomalous position in law.”45

When comparing the physical level of harm solely, it seems irrational that the activities in R v 
Brown could be more dangerous to Irish society than boxing and mixed martial arts. In both of 
these sports, the actus reus of assault causing harm would probably be satisfied in every match, 
and even assault causing serious harm could occasionally be satisfied.  Several countries in the 
recent past have effectively banned professional boxing due to the medical risks46 and number 
of deaths 47 including Norway48, Sweden49 and Iceland.50 Although both Norway and Sweden 
had remarkably lifted such ban several years later, it shows just how serious governments 
around the world have taken the impact of the sport and its injuries. 

43	  Neville Cox, Alex Schuster and Cathryn Costello, Sport and the Law (Dublin: First Law, 2004) at 171.  
44	  David McArdle, From Boot Money to Bosman (London: Cavendish, 2000) at 146.
45	  DPP v Brown [2018] IESC 67 [83].
46	  Hugh Brayne, Lincoln Sargeant and Carol Brayne, ‘Could Boxing be Banned? A legal and epidemiological perspective’ (1998) 316 (7147) 
British Medical Journal 1813-1815. <https://www.bmj.com/content/316/7147/1813.full> accessed on January 17 2020. 
47	  Oxford Academic, ‘Mortality Resulting From Head Injury in Professional Boxing: Case Report: Errata-Retraction’, (Neurosurgery Volume 67, 
Issue 5, page E1475, November 2010) <https://doi.org/10.1227/NEU.0b013e3181fd748e> accessed on January 19 2020.
48	  Nadarajah Sethurupan, ‘Norway Ends 33-Year Ban on Professional Boxing’ Norway News (Oslo, 15 May 2016) <http://www.norwaynews.
com/norway-ends-33-year-ban-on-professional-boxing/> accessed on January 19 2020.
49	 Jim Fish, ‘Boxers Back in Sweden’ BBC (Malmo, 26 June 2007) <http://news.bbc.co.uk/2/hi/europe/6237978.stm>  accessed on January 19 
2020.
50	  Mariska Moerland ,‘ What is the History of Boxing in Iceland?’ Iceland Review (Reykjavík, 12 June 2019) <https://www.icelandreview.com/
sport/what-is-the-history-of-boxing-in-iceland/> 
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Another issue with sports like boxing to note is the aspect of intent. In most sports, it appears 
that consent may not operate as a defence where a blow is struck deliberately or intentionally. 51 
However, as noted by Lord Mustill in R v Brown, in boxing, each boxer tries to hurt the opponent 
more than he is hurt himself and aims to end the contest prematurely by inflicting a brain 
injury severe enough to make the opponent unconscious.52 Thus, as Foley notes, the infliction 
of harm in boxing is always intentional, since that is the nature of the sport, and he argues that 
the general sporting consent exemption should have never covered boxing. 53 Although boxing 
could be literally interpreted as legalised intentional violence and not a sport, in Ireland much 
like most nations in the world, boxing remains a sport due to its popularity and public interest 
in its continuation as a lawful sport.

The sport of ‘Mixed Martial Arts’ (MMA) has rocketed in popularity in this jurisdiction in recent 
years. Undeniably, much of this popularity has stemmed from the ascendance of world-famous 
celebrity and Ultimate Fighting Championship (UFC) fighter Conor McGregor. Undeniably, what 
makes the UFC so entertaining to many is the incomparable level of hand to hand combat and 
violence involved. McGregor, upon being asked if he was willing to die participating in MMA, 
has said ‘“Yes. Yes. [You] have to be. I have seen a man die in this game. I was ringside.” …. “It’s 
a ruthless, ruthless game. You have to be willing. Because you can go in there and when you 
come out, you’re a different person”.54 

Similarly to boxing, it is subject to extensive and perhaps even more criticism, particularly 
after  Joao Carvalho tragically died from injuries sustained in a fight at the National Stadium 
in Dublin.55 At an inquest, it was heard that Carvalho was struck on the head 41 times and had 
died from bleeding inside the skull caused by head injuries. 56 The jury returned a verdict of 
misadventure and further recommended the endorsement of a national governing body for 
MMA in Ireland and the adoption of the boxing safety standards. 57

After this tragedy, Minister for Sport, Shane Ross has voiced his concerns about the nature of 
mixed martial arts, stating “This is something that we have under review. It should be, at the 
very least, strictly regulated. I find some of the scenes in it quite disturbing.” 58 As noted by 
Donnellan, indeed like the concerns of Minister Ross, many of the difficulties that lie with MMA 
is the lack of regulation.59 For one, there is no international federation or governing body that 
regulates MMA, and in Ireland, MMA is not recognised under the sports and governing bodies 
listed by the Irish Sports Council. Instead, MMA is legal due to its association with boxing and 
other lawfully recognised sports, and because of this, the legal status of the sport is somewhat 
undefined.		

However, the Law Reform Commission in 1996 stated that “The modification of the rules of 
boxing or of any sport is rather a matter for regulation in accordance with the public debate and 

51	  McNamara v Duncan (1971) 26 ALR 584; Michelle Liddy, ‘Sports Injury and the Law’, (2013) The Bar Review, 18(6), 115-118.
52	  R v Brown [1994] A.C 212, 265.
53	  Brian Foley, ‘Irish Criminal Law Journal, Boxing, the Common Law and the Non-Fatal Offences against the Person Act 1997’ (2002) Irish 
Criminal Law Journal, 12(3), 15-20. 
54	  Tony Robbins, Interview with Conor McGregor, Mixed Martial Arts Fighter, Ultimate Fighting Championship (Los Angeles, April 21 2019) 
55	  RTÉ, ‘Inquest Hears MMA Fighter Joao Carvalho Took 41 Blows to the Head’ RTÉ (Dublin, 8 February 2018) <https://www.rte.ie/
news/2018/0208/939289-carvalho-inquest/ > accessed on January 9 2020.
56	  Ibid
57	  Louise Roseingrave, ‘Death by Misadventure- MMA Fighter Joao Carvalho Received 41 Blows to the Head, Inquest Hears’ The Independent 
(Dublin, 8 February 2018) <https://www.independent.ie/irish-news/courts/death-by-misadventure-mma-fighter-joao-carvalho-received-41-blows-
to-the-head-inquest-hears-36583681.html> accessed on January 12 2020.
58	  RTÉ, ‘Sports Minister Shane Ross Wants MMA Strictly Regulated with Absence of Brutality or Savagery’
RTÉ (Dublin, 6 January 2017) <https://www.rte.ie/sport/mma/2017/0106/843167-sports-minister-ross-wants-mma-strictly-regulated/> 
accessed on January 12 2020.
59	  Laura Donnellan, Sport and the Law: A Concise Guide (Dublin: Blackhall Publishing, 2010) at 73.
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medical evidence, inducing the evidence supporting the call by the World Medical Association 
for a universal ban on boxing.” 60 Hence MMA, like boxing, will likely continue to benefit from the 
sport exemption and sadomasochistic activities causing harm will not unless stated otherwise 
by the legislature. Despite this, as mentioned below, there have been occasions where these 
exceptions have been amended to reflect a changing society by the legislature. However, 
expanding the protection given to activities like sport and surgery to sadomasochistic acts 
seems like a difficult task given that to many, it would be universally ‘decriminalising’ acts that 
would appear to be an unnecessary infliction of harm on another human being.

Change is Possible

At early common law, a comprehensive concept of lawful discipline existed.  For example, 
a husband had the right to physically discipline his wife to maintain domestic discipline.61 
Additionally, this applied to a master and his servants and apprentices,62, teachers and pupils63,

parents and children64 and the master of a ship and his sailors.65 All of these rules have fallen 
into disuse are now obsolete.66

In 1982, the Department of Education prohibited the use of physical punishment in schools67. 
A breach of this prohibition might have given rise to disciplinary proceedings against teachers, 
but teachers would still have been entitled to raise the defence of lawful chastisement common 
law if prosecuted for assault. However, this defence was finally abolished by section 24 of the 
non-fatal offences against the person Act 1997.68

In 1996, the Law Reform Commission wrote that although child chastisement should not be 
abolished as a common law exception to assault, “the re-education of parents should proceed 
without delay and the exception should be abolished at the right time.” It seemed the writing for 
child chastisement was on the wall. Less than two decades later, as predicted, in May of 2015, 
the European Committee of Social Rights ruled that Ireland’s laws on corporal punishment 
were in breach of the European Social Charter.69 Next, just over six months later, then Minister 
for Children Dr James Reilly signed a commencement order of the Children First Act 201570 
which amended the 1997 Act and removed the defence of ‘reasonable chastisement’ in cases 
where a person carries out corporal punishment on a child. 71

In similar fashion to ending marital discipline and corporal chastisement on children, one could 
argue that changing attitudes in our constitution surrounding homosexuality, bodily autonomy 
and privacy give further reason for the Oireachtas to revise what activities can benefit from 
consent as a defence to ss.2,3 and 4 of the 1997 Non-Fatal Offences Against the Person Act. 

60	  Law Reform Commission, Report on Non-Fatal Offences Against the Person (LRC 45-1994), at 274, para 9.157.
61	  Bradley v State, 1 Miss. 156, 157 (1824); see Bradley v His Wife, 1 Keb. 637, 83 Eng. Rep. 1157 (1663).
62	  R. v Mawgridge (1706) 17 St. I.R. 57.
63	  Cleary v Booth [1893] 1 Q.B. 465; Baker v Downey City Board of Education 307 F. Supp. 517. 
64	  The Children Act 1908, s.37; Halliwell v Counsell (1878) 38 L.T. 176; State v Fischer, 245 Iowa 170, 60 N.W. 2d 105 (1953).
65	  The “Agincourt” (1824) 166 E.R. 96; “Lowther Castle” (1885) 166 E.R. 137; Lamb v Burnett (1851) 148 E.R. 1430; Hook v Cunard Steamship Co. 
Ltd. [1953] 1 All E.R. 1021. 
66	  Conor Hanly, An Introduction to Irish Criminal Law (3rd edn, Gill Education 2015) at 277.
67	  Department of Education; Primary Branch, circular 9/82; Post Primary Branch, Circular M5/82.
68	  Non-Fatal Offences Against the Person 1997 Act, s.28.
69	  Órla Ryan, ‘Making Parents Criminals for Smacking their Kids? “Totally Unacceptable”’ The Journal.ie (Dublin, 28 May 2015) <https://www.
thejournal.ie/smacking-ban-ireland-2129602-May2015/> accessed on January 14 2020. 
70	  Children First Act 2015, s.28.
71	  Carl O’Brien, ‘Ban on Smacking Children Came into Force at Midnight’ The Irish Times (Dublin, 10 December 2015)  <https://www.irishtimes.
com/news/crime-and-law/ban-on-smacking-children-came-into-force-at-midnight-1.2461969> accessed on January 18 2020.
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Conclusion

Although the threshold has been increased regarding s.3. There appears to have little effect on 
consent to assault causing harm. Undoubtedly there remains a lack of clarity surrounding what 
makes an activity unlawful and whether private consensual activities like in R v Brown would 
now evade liability. Perhaps it is time to revise and amend the 1997 Act to clarify the law.

Similar to the abolition of teacher chastisement, the objective should always be to achieve 
a just society. While critics on this issue can be found far and wide, irrelevant to whether the 
exceptions of assault causing harm should be expanded, perhaps this matter could benefit 
from the careful consideration of the legislature instead of forcing judges to make controversial 
moral decisions on public policy.
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Abstract: This paper discusses the importance of the downstream international legal framework – 
from multilateral treaties down to regional and sub-regional fisheries management organisations 
– for the conservation of fish stocks, especially highly migratory and straddling stocks. The paper 
also shows how the downstream framework has facilitated the implementation of the ecosystem 

approach to fisheries management (EAFM), one of the first management strategies to achieve 
sustainability among straddling stocks.

Introduction

Anthropocentric strains on the natural environment are increasingly threatening important 
biodiversity and complex ecosystems.  The world’s oceans have suffered more from human 
activity than any other ecosystems, with overfishing and destructive fishing practices 
contributing to dwindling fish stocks.72 In reaction to dwindling fish stocks, the United Nations 
Sustainable Development Goals (SDGs) have set aims, in the form of targets, to conserve 
and replenish fish stocks by regulating the following threats: overharvesting; overfishing; 
destructive fishing practices; illegal, unreported and unregulated fishing (IUU); and to end 
management strategies that have failed to adopt practices designed by science-based 
evidence.73 The United Nations Food and Agriculture Organization (FAO) reported in 2015 that 
over one third of the world’s fish stocks are overfished, which it describes as a ‘worrisome 
situation’.74 Especially vulnerable, according to the FAO, are straddling and highly migratory 
fish stocks.75 But despite the slow increase in unsustainable fishing, the upward trajectory of 

72	  Robin Warner, ‘Implementing the Rule of Law for Nature in the Global Marine Commons: Developing Environmental Assessment 
Frameworks’ in Chritina Voight (ed.), Rule of Law for Nature: New Dimensions and Ideas in Environmental Law (CUP 2013) 347.
73	  See, https://sustainabledevelopment.un.org/sdg14; Food and Agricultural Organisation of the United Nations, The State of World Fisheries 
and Aquaculture: Meeting the Sustainable Development Goals (2018) 45. (FAO 2018).
74	  FAO 2018 (n 2) 6.
75	  ibid 45.
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the practice has declined steadily since its apex in the 1970s and 1980s.76 Uncoincidentally, the 
deacceleration of unstainable fishing began following the development of a strong framework 
under the international law of the sea regime. The 1982 United Nations Convention on the Law 
of the Sea (UNCLOS or the Convention)77 and the 1995 Provisions of UNCLOS relating to the 
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks 
(FSA 1995)78 formed a legal framework in which member States, whether coastal States, land 
locked States, or third States and distant water fishing States (DWFS), are required to manage 
stocks through conservation strategies.79 

This paper discusses the importance of the downstream international legal framework for 
fisheries management; from UNCLOS and FSA 1995, to the regional and sub-regional fisheries 
organisations (RFMOs). The paper first provides an overview of the relevant history of the 
international law of the sea which affected fisheries management, covering leading customary 
rules and early attempts at regulation. Next, the paper discusses the relevant provisions of 
UNCLOS which regulate State practice in fisheries governance, defining jurisdictional rights 
and duty to conserve stocks. The focus then turns to FSA 1995, focusing on its advent and 
role in the protection of straddling and migratory stocks. The next part provides a sample 
size of the appearance of UNCLOS and FSA 1995 in RFMOs. Finally, the paper investigates 
the emergence of the ecosystem approach to fisheries management (EAFM) and highlights 
how the downstream legal framework for fisheries conservation has helped the widespread 
implementation of this strategy. 

History of Fishing Regulation in International Law

Birnie et al argue that the contemporary issues in the law of the sea – including inter alia 
managing common spaces and conserving migratory species – have their roots in the 
seventeenth-century doctrines on the law of the sea.80 Jurisdiction over ocean spaces grew 
in importance in the early-modern period when empires such as Spain and Portugal, and later 
The Dutch Netherlands and Britain, competed for sovereignty over strategically important seas 
bridging their ‘new’ territories.81 These disputes precipitated the emergence in the seventeenth 
century of two competing concepts on the sovereignty of the seas: mare liberum and mare 
clausum.82 Mare Liberum, or the freedom of the seas, was published by Dutch jurist, Hugo 
Grotius, in 1609.83 Building on scholarship from the previous century, Grotius partly premised 
his theory on the recognition that it would be impossible for States to exercise any meaningful 
jurisdiction over the oceans.84 Mare clausum, or closed seas, conversely, was a response to 
Grotius’ theory, by English jurist John Selden, among others, in which it was argued that the 
oceans should be subject to jurisdictional claims.85 Proponents of mare clausum challenged 
Grotius on the concept of occupation of the seas, claiming that seas were already ‘occupied’ by 

76	  ibid 6.
77	  United Nations Convention on the Law of the Sea. Signed 10 December 1982. Entry into Force 16 November 1994. (UNCLOS)
78	  Provisions of UNCLOS relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks. Signed 4 
December 1995. Entry in Force 11 December 2001. (FSA 1995).
79	  United Nations Conference on Trade and Development & Food and Agriculture Organization of The United Nations United Nations 
Environment Programme, Achieving the Targets of Sustainable Development Goal 14: Sustainable Fish and Seafood Value Chains and Trade 
(2018) 1. (UNCTAD and FAO 2018)
80	  Patricia Birnie et al, International Law and the Environment (3rd edn, OUP 2009) 706-7.
81	  Tullio Treves, ‘Historical Development of the Law of the Sea’ in Donald Rothwell et al (eds), The Oxford Handbook of the Law of the Sea (OUP 
2015) 1, 3.
82	  The freedom of the seas was a concept dating back to the Greek and Roman empires. See, P. Potter, The Freedom of the Seas in History, Law 
and Politics (1924) 11–35; and Efthymios Papastavridis, ‘The Right of Visit on the High Seas in a Theoretical Perspective: Mare Liberum versus 
Mare Clausum’ (2011) 24 LJIL 45, 48-9.
83	  Treves (n 10) 4.
84	  Rudiger Wolfrum, ‘Freedom of Navigation: New Challenges’ in Myron Nordquist at al (eds), Freedom of the Seas, Passage Rights and the 
1982 Law of the Sea Convention (Martinus Nijhoff 2009) 80-81; Papastavridis (n 11) 49-50.
85	  Treves (n 10) 4-5.
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human interactions such as navigation,86 which they claimed was tantamount to jurisdictional 
competence over these ocean spaces.

The pertinent historical aspect for this paper from the struggle between freedom of the seas 
and sovereignty over the seas rests in the contextual setting of the early-modern conflict.87 
The second theory on which Grotius based Mare Liberum was that the oceans’ resources were 
infinite, thus, there was little need for States to worry about third State vessels fishing for 
valuable stocks.88 On the other hand, the motivation behind Selden’s and other rebuttals of 
Grotius were primarily based on exclusive rights to fishing grounds, because they believed that 
the oceans’ resources were finite and thus States needed to protect fish stocks.89 Ultimately, 
the contest between mare liberum and mare clausum resulted in a compromise of a three-mile 
territorial sea for coastal States with the high seas remaining as a res communis, effectively 
leaving it exposed to exploitation.90 In addition, though the territorial sea or mare proximum, 
is frequently cited as having its genesis in the martial ‘cannon-shot rule’, it had an additional 
purpose for States who used it to conserve valuable fish stocks by banning fishing by third-
State vessels.91

The widespread belief that marine resources, especially fish stocks, were inexhaustible persisted 
into the twentieth century, and moreover, this belief was propagated widely. At the close of 
the nineteenth century, English scientist, Prof. T. H. Huxley addressed the 1883 International 
Fisheries Exhibition in London with a claim that human exploitation of marine resources had 
little consequence on marine health and regulating fishing was, therefore, unnecessary.92 
However, as a result of advances in technology along with a rise in demand from developing 
States, fish catches saw a dramatic increase in the twentieth century: 15 million tonnes (mt) 
in 1938; 28mt in 1958; and 90mt in 1990.93 Following the Second World War, some States used 
creeping jurisdiction for the dual purpose of protecting fish stocks  while also commanding 
a monopoly over certain stocks.94 The crisis in fish stocks along with widespread unilateral 
State actions helped to precipitate the Law of the Sea Conventions in 1958, 1960, and the third 
Convention between 1973-1982.95 

Consequently, both contemporary international law pertaining to marine fishing and the 
international law of the sea began to crystallise in the twentieth century. The 1958 Convention 
on the High Seas96 reaffirmed the freedom of the high seas, in which contained the freedom of 
fishing on the high seas for coastal and landlocked States.97 At the same Geneva Convention 
in 1958, the Convention on Fishing and the Conservation of the Living Resources of the High 
Seas98 provided a multilateral agreement specific to the conservation of marine fish, however, 

86	  Mónica Brito Vieira, ‘Mare Liberum vs. Mare Clausum: Grotius, Freitas and Selden’s Debate on Dominion over the Seas (2003) 64(3) JHI 361, 
372.
87	  Francisco Orrego Vicuña, The Changing International Law of the High Seas Fisheries (CUP 2004) 3.
88	  ibid 4.
89	  Vieira (n 15) 362; Papastavridis (n 11) 61. The motivation to protect fish stocks was primarily, if not exclusively,  for economic reasons.
90	  Treves (n 10) 5.
91	  James Kraska, Maritime Power and the Law of the Sea: Expeditionary Operations in World Politics (OUP 2011) 115-116; Papastavridis (n 11) 
55.
92	  Lawrence Juda, ‘Changing Perspectives on the Oceans: Implications for International Fisheries and Oceans Governance’ in David Caron and 
Harry Scheiber (eds), Bringing New Laws to Ocean Waters (Martinus Nijhoff 2004) 17, 18.
93	  Birnie et al (n 9) 703.
94	  Alf Hakon Hoel et al, ‘Ocean Governance and Institutional Change’ in S.A. Ebbin et al (eds), A Sea Change: The Exclusive Economic Zone and 
Governance Institutions for Living Marine Resources (Springer 2005) 3, 4.
95	  ibid 4-5.
96	  Convention on the High Seas. Signed 29 April 1958. Entry into Force 30 September 1962.
97	  ibid 2(2).
98	  Convention on Fishing and the Conservation of the Living Resources of the High Seas. Signed 29 April 1958. Entry into Force 20 March 
1966.
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the purpose of the ‘conservation’ was primarily to ‘to secure a maximum supply of food and 
other marine products’.99  Fish stocks, mammals and migratory species were typically protected 
as single species in international legal instruments between interested States, for example: 
pacific halibut,100 fur seals101 and  whales.102 In terms of multilateral agreements specific to 
migratory species, The Bonn Convention on the Conservation of Migratory Species of Wild 
Animals 1979103 included in its scope both mammals and fish.104 However, this later convention 
lacked any management blueprint specific to marine migratory species, a decision which can 
be attributed to the desire not to draft articles that could conflict with the contemporaneous 
negotiations for the third Law of the Sea Convention.105 

The International Legal Framework 

UNCLOS provides the international framework for the law of the sea, including fisheries 
management. The biggest departure from the traditional law of the sea model, namely the 
freedom of the high seas and flag State exclusivity, was the creation of vastly extended 
jurisdictions for coastal States; over ninety percent of the world’s marine fish catch was now 
under coastal State jurisdiction.106 The three-mile territorial sea was extended to up to twelve 
miles, in which the coastal State can employ the full extent of its municipal laws.107 The most 
important jurisdictional creation apropos fishing rights was the codification of the Exclusive 
Economic Zone (EEZ), which extends up to two-hundred miles from the baseline.108 The EEZ 
has its genesis in individual States’ attempts to extend their jurisdictions for fishing exclusivity, 
prior to the third Law of the Sea Convention.109 The jurisdictional claim was agreed by drafters 
of UNCLOS and assigned the coastal State ‘sovereign rights for the purpose of exploring and 
exploiting, conserving and managing the natural resources, whether living or non-living’.110 An 
estimated ninety percent of the world’s fishing occurs in the EEZs, showing that the creation of 
the EEZ was the single biggest jurisdictional codification in UNCLOS into which the world’s fish 
catch was rezoned.111 

UNCLOS provides a number of regulations relating to sustainable utilization of fish stocks. 
Article 61 holds that the coastal State ‘shall determine the allowable catch’ in its EEZ,112 but 
Article 62 holds that the coastal State must set these limits (Total Allowable Catch) while 
concurrently promoting ‘the objective of optimum utilization of the living resources’.113 
Furthermore, the coastal State is required to assist in the restoration of overharvested 
species, using management strategies based on scientific research, along with standards and 
regulations promoted by regional and sub-regional organisations.114 Fishing on the high seas 

99	  Ibid Art. 2; Nevertheless, the Convention was later transposed into the fishing section of UNCLOS; See, Andrew Serdy, ‘The International 
Legal Framework for Conservation and Management of Fisheries and Marine Mammals’ in M. Solomon and T. Markus (eds), Handbook on 
Marine Environmental Protection (Springer 2018) 637, 641.
100 Convention for the Preservation of the Halibut Fishery of the Northern Pacific Ocean. Signed 1923.
101	 North Pacific Fur Seal Convention. Signed 24 July 1911.
102	 International Convention for the Regulation of Whaling. Signed 2 December 1946. Entry into Force 10 November 1948.
103	 Convention on the Conservation of Migratory Species of Wild Animals. Signed 29 June 1979. Entry into Force 1 November 1983.
104	 Alexandre Kiss and Dinah Shelton, Guide to International Environmental Law (Martinus Nijhoff 2007) 182-3.
105	 CMS Family Guide. The Encyclopaedia of the Convention on the Conservation of Migratory Species of Wild Animals  (2017) 3.
106	 Moritaka Hayashi ‘Illegal, Unreported, and Unregulated (IUU) Fishing: Global and Regional Responses’ in David D. Caron and Harry N. 
Scheiber (eds), Bringing New Law to Ocean Waters (Martinus Nijhoff 2004) 99.
107	 UNCLOS (n 6) Art. 2.
108	 ibid Art. 55 and Art. 56.
109	 Trevez (n 10) 11-13; Maria Gavouneli, Functional Jurisdiction in the Law of the Sea (Martinus Nijhoff 2007) 61.
110	 UNCLOS (n 6) Art. 56(1).
111	 Gavouneli (n 38) 100-1.
112	 UNCLOS (n 6) Art. 61(1)
113	 ibid Art. 62(1).
114	 ibid Art. 61.



T H E  P L A S S E Y  L A W  R E V I E W28

is open to all States, whether coastal or land-locked,115 however, States must proceed ‘with due 
regard for the interest of other States in their exercise’.116 The Convention contains a dedicated 
Article for highly migratory species,117 with an Annex listing seventeen species that fall under 
UNCLOS’ definition of highly migratory.118 Furthermore, the Convention holds that States and/or 
regional organisations should cooperate ‘with a view to ensuring conservation and promoting 
the objective of optimum utilization…both within and beyond the exclusive economic zone’.119

 FSA 1995120 has its genesis in UNCLOS’s weakness to protect the overfishing of migratory and 
straddling stocks.121 Building on the framework developed in UNCLOS, FSA 1995’s objective 
is ‘to ensure the long-term conservation and sustainable use of straddling fish stocks and 
highly migratory fish stocks’.122 The agreement promotes a cooperative management strategy 
for  member States,123 taking into account scientific evidence124 along with awareness of the 
effect of fishing on the wider ecosystem,125 within the broader task of protecting biodiversity 
and the wider marine environment.126 The primary geographical space for the  application of 
FSA 1995 are areas beyond national jurisdiction (ABNJ),127 though, the agreement also has a 
limited scope for conservation within the coastal State’s EEZ.128 A key aspect of the FSA is the 
promotion of the precautionary approach for fisheries management.129 This was a significant 
departure from traditional management approaches which were invariably reactionary,130 and 
moreover, the instrument was the first global fisheries agreement to promote such an approach 
for fisheries management.131 

Regional and Sub-Regional RFMOs

RFMOs provide a regional level of implementation for provisions and rules under the international 
framework, devolving authority to States with proprietary interests in the marine resources of 
the region. Under UNCLOS, the conservation for straddling fish stocks should be managed by 

115	 ibid Art. 87(1) and Art. 87(1)(e)
116	 ibid Art. 87(2).
117	 ibid Art. 64. 
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121	  Serdy (n 28) 645.
122	  FSA 1995 (n 7) Art. 2.
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126	  ibid Art. 5(i).
127	  ibid.
128	 David Haywood Anderson, ‘Straddling and Highly Migratory Fish Stocks’ in Max Planck Encyclopaedia of Public International Law (2008) 3; 
See FSA 1995 (n 7) Art. 6 and Art. 7.
129	 See FSA 1995 (n 7) Art. 6 and Art. 7. The precautionary principle and precautionary approach (some argue that the ‘principle’ has a higher 
legal value than ‘approach’) are principles in international environmental law that impose the onus on the polluter to prove that their action does 
not harm the environment. In other words, the practice should be halted or banned until it is scientifically proven that it does no harm, or is within 
an agreed tolerance of degradation. See, Principle 15 of the Rio Declaration on Environment and Development 1992 (Rio Declaration); Jon Van 
Dyke, ‘The Evolution and International Acceptance of the Precautionary Principle’ in David Caron and Harry Scheiber (eds), Bringing New Law to 
Ocean Waters (Martinus Nijhoff 2004) 357-79;
130	 Minna Pyhälä et al, ‘The Precautionary Principle’ in Malgosia Fitzmaurice et al (eds), Research Handbook on International Law (Edward Elgar 
2010) 203, 206.
131	 Nicolas de Sadeleer, ‘The Principles of Prevention and Precaution in International Law: Two Heads of the Same Coin?’ in Malgosia 
Fitzmaurice et al (eds), Research Handbook on International Law (Edward Elgar 2010) 182, 189.
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either  a regional or sub-regional organisation.132 Similarly, UNCLOS clearly shows preference 
for the ‘optimum utilization’ of highly migratory species to fall within the purview of ‘appropriate 
international organizations’, or if one does not exist in a region, the Convention calls for 
cooperation between coastal States and third States active in harvesting species to create 
such an organisation.133 In addition, Part III of FSA 1995 outlines the importance of RFMOs 
in the implementation of conservation strategies.134  Articles 9-13 sets out conditions for the 
creation and functioning of RFMOs,  including the implementation of management strategies 
based on the precautionary principle, scientific research and cooperative data sharing.135 

Both UNCLOS and FSA 1995 have had a downstream effect on regional fisheries organisations, 
giving substance and uniformity to the regional and sub-regional frameworks.136 To that end, 
many regional and sub-regional RFMOs recognise the provisions and customary rules enshrined 
in both UNCLOS and FSA 1995. Under its ‘Objectives’, the Western and Central Pacific Fisheries 
Commission (WCPFC) based its management model ‘in accordance’ with UNCLOS and FSA 
1995,137 and similarly, the Agreement on the International Dolphin Conservation Programme 
(AIDCP) sets out its principles in line with UNCLOS, while also ‘taking note’ of FSA 1995.138 The 
Convention for the Conservation of Southern Bluefin Tuna 1994 (CCSBT) ‘notes’ the adoption 
of UNCLOS,139 while the South East Atlantic Fisheries Organisation (SEAFO) ‘recognises the 
relevant provisions’ of UNCLOS and FSA 1995.140 

The downstream flow of rules and provisions for fisheries governance codified in UNCLOS 
and FSA 1995 have also percolated into sub-regional organisations. The North-East Atlantic 
Fisheries Commission (NEFAC) removed from its agenda all of the highly migratory species 
listed in Annex 1 of UNCLOS and recognises the ‘relevant provisions’ of UNCLOS and FSA 
1995,141 as does the South Indian Ocean Fisheries Agreement (SIOFA).142  The General Regional 
Fisheries for the Mediterranean (GRFM) covers the geographical areas of the Mediterranean 
sea and the Black sea, and recognises the provisions in both UNCLOS and FSA 1995.143 The 
recent North West Atlantic Fisheries Organization (NAFO) notes that its members have created 
their jurisdictions in accordance with UNCLOS and recognises the Convention and FSA 1995.144 
These RFMOs provide a snapshot of the top-down framework provided by UNCLOS and FSA 
1995, however, the acceptance of the agreements by RFMOs is not universal. Some RFMOs 
predate the 1995 Agreement which can give rise to conflicts in obligations; for example, in the 
application of the precautionary principle.145 Nevertheless, through the various regional and 
sub-regional RFMOs, the joined-up thinking in fisheries governance becomes apparent. But 
perhaps the most significant aspect of the legal framework umbrella under UNCLOS and FSA 
1995 is the endorsement of the ecosystem approach, a method of conservation which has 
already shown success in fish stocks conservation.

132	 UNCLOS (n 6) Art. 63(1) and Art. 63(2).
133	 ibid Art. 64(1).
134	 FSA 1995 (n 7) Part III ‘Mechanisms for International Cooperation Concerning Straddling Fish Stocks and Highly Migratory Fish Stocks’.
135	 ibid Part III; See, Bénédicte Sage-Fuller, The Precautionary Principle in Marine Environmental Law: With Special Reference to High Risk Vessels 
(Routledge 2013) 138.
136	 Sage-Fuller (n 64) 138.
137	 Convention for the Conservation and Management of Highly Migratory Fish Stocks. Entry into Force 19 June 2004. (WCPFC).
138	 The Agreement on the International Dolphin Conservation Program. Entry into Force February 1999. (AIDPC).
139	 The Convention for the Conservation Of Southern Bluefin Tuna. Entry into Force 20 May 1994. (CCSBT)
140	 Convention on the Conservation and Management of Fishery Resources in the South East Atlantic Ocean. Signed 20 April 2001. Entry into 
Force 12 April 2003. (SEAFO).
141	 Convention on Future Multilateral Cooperation in North-East Atlantic Fisheries. Signed 1959 (with later amendments). (NEFAC).
142	 South Indian Ocean Fisheries Agreement. Entry into Force June 2012. (SIOFA).
143	 Agreement for the Establishment of the General Fisheries Commission for the Mediterranean. Art. 3(1) (GRFM).
144	 Convention on Cooperation in the Northwest Atlantic Fisheries. Entry into Force May 2017. (NAFO).
145	 Sage-Fuller (n 64) 161-67.
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The Ecosystem Approach to Fisheries Management (EAFM)146

Despite the evolution of international law concerning fish stocks conservation, stocks continue 
to decline. The FAO noted in 2006 that three-quarters of the world’s fish stocks are overfished, 
with some species facing existential threats.147 Management strategies, such as the ‘’Olympic’ 
model in which species were fished to a limited weight or within a particular season, have 
proved unsuitable for maintaining healthy stocks.148 Moreover, managing single stocks or 
species with little or no regard for their habitat neither protects the species or the ecosystems 
in which they exist. The ecosystem approach is still relatively novel in fisheries governance 
owing to the difficulty of implementation and the lack of pertinent knowledge of ecosystems.149 
Nevertheless, given the lack of tangible success of previous management models, a holistic 
model such as the Ecosystem Approach to Fisheries Management (EAFM) is perhaps the best 
strategy for sustainable use of stocks. Moreover, the EAFM inherently contains many of the 
provisions and customary rules codified in UNCLOS and in particular FSA 1995.

The ecosystem approach gained currency in the late 1980s as concern grew for the health 
of ecosystems following recognition of their vast deterioration.150 It was long thought that 
ecosystems had a regenerative capacity which could rebuild the ecosystem following human 
or natural stressors. But, as scientific data proliferated, it became clear that the management 
strategies were inadequate and unsuitable for successful conservation.151 The ecosystem 
approach emerged as a governance system that employs a holistic method for conservation and, 
based on recognising the interconnectedness of the whole system rather than just its individual 
components.152 In international law, an ecosystem is described as  ‘a dynamic complex of plant, 
animal and micro-organism communities and their non-living environment interacting as a 
functional unit’.153 In the context of international fisheries governance, the ecosystem approach 
would look at not only the individual species but also the habitat in which they live, without 
regard for political boundaries. Furthermore, the ecosystem approach denotes a paradigm shift 
in environmental law and policy in which environmental protection is considered through the 
combined lenses of anthropocentric concerns and ecocentric health.154 Thus, the ecosystem 
approach has a dual purpose in fisheries management: to promote sustainable fishing while 
concurrently preserving the health of the whole ecosystem.155

An increasing awareness of anthropogenic and natural stressors has forced policymakers to 
look to more holistic strategies to fisheries management, strategies which stress the ecosystem 
as the focal point.156 Overfishing has a negative impact on the ecosystem’s biodiversity,  and 
consequently, the loss of biodiversity can negatively impact stock; for example, it might 

146	 This concept was formulated by the FAO Technical Consultation on Ecosystem-based Fisheries Management in 2002.
147	 Food and Agriculture Organization, The State of the World Fisheries and Aquaculture, 2006 (Rome 2007) 3 and 29 cited in Daniel Bodansky, 
The Art and Craft of International Environmental Law (Harvard UP 2010) 4.
148	 Serdy (n 28) 638-40.
149	 W. J. Fletcher and G. Bianchi, ‘The FAO-EAF Toolbox: Making the Ecosystem Approach Accessible to all Fisheries’ (2014) 90 OCM 20) 20; 
Indications are that States are also likely to fall short of reaching the CBD’s 2020 targets, see Pyhälä (n 59).
150	 Isabelle Arpin and Arnaud Cosson, ‘What the Ecosystem Approach does to Conservation Practices’ (2018) 219 Biological Conservation 153.
151	 Timo Koivurova, Introduction to International Environmental Law (Routledge 2012) 12.
152	 Jutta Brunnée and Stephen Toope, ‘Environmental Security and Freshwater Resources: A Case for
International Ecosystem Law (1994) 5 YIEL 41, 55, cited in Owen McIntyre, ‘Environmental Protection and the Ecosystem Approach’ in Stephen 
McCaffrey et al (eds), Research Handbook on International Water Law (Elgar 2019) 126, 131.
153	 Convention on Biological Diversity. Signed 5 June 1992. Entry into Force 29 December 1993. Art. 2. (CBD).
154	 Vito de Lucia, ‘Competing Narratives and Complex Genealogies: The Ecosystem Approach in International Environmental Law’ (2015) 27 
JEL 91; Morrison et al (2018) 1000.
155	 Froukje Maria Platjouw, ‘The Need to Recognize a Coherent Legal System as an Important Element of the Ecosystem Approach’ in Christina 
Voigt (ed), Rule of Law for Nature: New Dimensions and Ideas in Environmental Law (CUP 2013) 158, 158-59.
156	 Taylor D. Ward et al, ‘Understanding the Individual to Implement the Ecosystem Approach to Fisheries Management’ (2016) 4 Conservation 
Psychology 1, 2.
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precipitate a change in a population’s characteristics.157 Fisheries management has traditionally 
focused on species protection, particularly those of economic or cultural value; such as Atlantic 
cod, bluefin tuna or sea turtles.158 However, it is obvious that legislating for single species or 
stocks has fundamentally failed the species/stocks and the wider ecosystem habitats.159 The 
ecosystem approach, consequently, requires adaptive management, precaution and scientific 
knowledge.160 It seeks to transcend the natural and regional/political boundaries typically 
upheld in traditional management strategies, with the overall aim to promote sustainable fishing 
through the maintenance of healthy ecosystems.161 Therefore, considerations have to be made 
for the habitat of the fish, including all biotic (living) and abiotic (non-living) components, and 
the interconnectedness of the entire ecosystem.162 EAFM gained traction at the beginning of 
the twenty-first century and has already had positive results for depleted stocks.163

The Convention on Biological Diversity (CBD)164 was the first multilateral, crosscutting 
international environmental agreement to advocate an ecosystem approach to protect the 
environment.165 UNCLOS contains ecosystem considerations through which States are 
required to take ‘measures’ to ‘protect and preserve rare or fragile ecosystems as well as the 
habitat of depleted, threatened or endangered species and other forms of marine life’.166 FSA 
1995 created further provisions and recommendations. The agreement sets out in its preamble 
that State parties should ‘maintain the integrity of marine ecosystems and minimize the risk 
of long-term or irreversible effects of fishing operations’.167 Article 5 sketches a management 
strategy based on the ecosystem approach in which it promotes, inter alia, sustainable 
use,168 the need for scientific evidence,169 the precautionary approach,170 and cognisance of 
the interconnectedness of ecosystems;171 all of which are key components of the ecosystem 
approach. At the Reykjavik Conference in 2001, the FAO recommended that all States should 
adopt an ecosystem approach to fishing, and it was later endorsed by FAO’s Committee on 
Fishing in 2003.172 The FAO recognised the EAFM as the best governance model for maintaining 
sustainable practices.173 

International, regional and sub-regional organisations are adopting, and in some cases amending 
their agreements, to facilitate the EAFM. The World Summit on Sustainable Development174 
endorsed the EAFM in an effort to position scientific research and fisheries management to 

157	 Richard Barnes, ‘Fisheries and Marine Biodiversity’ in Malgosia Fitzmaurice et al (eds), Research Handbook on International Law (Edward 
Elgar 2010) 542, 544.
158	 Ward et al (n 85) 2; Brad Jessup, ‘The Journey of Environmental Justice Through Public and International Law’ in Brad Jessup and Kim 
Rubenstein (eds), Environmental Discourses in Public and International Law (CUP 2012) 47, 64-65.
159	 Sven Kupschus et al, ‘Practical Implementation of Ecosystem Monitoring for Ecosystem Approach to Management’ (2016) 53 JAE 1236; 
Caroline Foster, Science and the Precautionary Principle in International Courts and Tribunals (CUP 2011) 12, 36; A. Kempf, ‘Ecosystem Approach 
to Fisheries in the European Context: History and Future Challenges’ (2010) 26 JAI 102, 103.
160	 Hermanni Backer et al, ‘HELCOM Baltic Sea Action Plan: A Regional Programme of Measures for the Marine Environment Based on the 
Ecosystem Approach’ (2010) 60 MPB 642.
161	 Luc van Hoof, ‘Fisheries Management, the Ecosystem Approach, Regionalisation and the Elephants in the Room’ (2015) 60 Marine Policy 
20, 22.
162	 Kempf (n 88) 103.
163	 For example, salmon stocks in the Batic region have continued to replenish, thanks in part to the ecosystem approach.
164	 CBD (n 82).
165	 Rachel Morrison et al, ‘Systems, Habitats, or Places: Evaluating the Potential Role of Landscape Character Assessment in Operationalising 
the Ecosystem Approach’ (2018) 43(7) Landscape Research 1000.
166	 UNCLOS (n 6) Art. 194(5).
167	 FSA 1995 (n 7).
168	 ibid 5(a).
169	 ibid 5(b).
170	 ibid 5(c). 
171	 ibid 5(d).
172	 Fletcher and Bianchi (n 78) 20.
173	 ibid.
174	 World Summit on Sustainable Development 2002. (Johannesburg 2002).
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work together and restore depleted stocks while maintaining sustainable yields.175 The EU 
Common Fisheries Policy in 1992176 made no specific mention of the ecosystem approach, 
however this changed in the 2002 revised Framework Regulation ,177 and later again in 2013 
with the CFP reform (CFP 2013).178 Defining the EAFM as ‘an integrated approach to managing 
fisheries within ecologically meaningful boundaries’,179 CFP 2013 outlines that the ‘[t]he CFP 
shall implement the ecosystem-based approach to fisheries management so as to ensure that 
negative impacts of fishing activities on the marine ecosystem are minimised’.180 In addition, 
CFP 2013 elucidates that the EAFM should include all stakeholders in the process, including 
public and private actors.181 

On a regional level, the Indian Ocean Tuna Commission (IOTC) recommends its party members 
to adopt an ecosystem approach ‘in order to incorporate modern fisheries management 
principles’,182 as does the Inter-American Tropical Tuna Commission (IATTC), which promotes 
a conservation management strategy ‘for species belonging to the same ecosystem and 
that are affected by fishing’.183 The AIDCP, which is an affiliate organisation  to the IATTC 
also takes the ecosystem approach to conservation.184 Some regional RFMOs, such as the 
WCPFC, warns against skirting habitats in fisheries management.185 On a sub-regional level, 
both SEAFO186 and NAFO187 recognise the need to apply management strategies with regard 
for the wider ecosystem. The Commission for the Conservation of Antarctic Marine Living 
Resources (CCAMLR) identifies the importance of ecosystem protection and the significance 
of building conservation strategies around scientific research.188 And the GFCM sets out ‘to 
adopt multiannual management plans…based on an ecosystem approach to fisheries’.189 

Furthermore, the ecosystem approach is also present in many regional sea conventions 
concerning the protection of the marine environment, some of which either explicitly provide 
for EAFM or align with a partner RFMO for the same purpose. The Helsinki Convention 1992 
(HELCOM)190 for the Baltic area, which dovetails with regional sea fisheries organisations, is 
explicitly based on the ecosystem approach.191  In 2007, the HELCOM Ministerial Action Plan 
held ‘that all fisheries management be developed and implemented based on the Ecosystem 
Approach’.192 Annex V of the 1992 OSPAR Convention193 cited the CBD as the datum for defining 

175	 Kempf (n 88) 102.
176	 Council Regulation (EEC) 3760/92 of 20 December 1992 establishing a Community system for fisheries and aquaculture [1992] OJ L 389/1. 
177	 Council Regulation (EC) 2371/2002 of 20 December 2002 on the conservation and sustainable exploitation of fisheries resources under the 
Common Fisheries Policy (2002) OJ L 358/59. 
178	 Van Hoof (n 90) 20.
179	 Council Regulation (EU) 1380/2013 of 11 December 2013 on the Common Fisheries Policy, amending Council Regulations (EC) No 
1954/2003 and (EC) No 1224/2009 and repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and Council Decision 
2004/585/EC (2013) OJ L 354/22, Art. 4(1)(9). (CFP 2013),
180	 ibid Art. 2(3)
181	 ibid ‘Preamble’ (14); S. Mackinson and D.A.J. Middleton, ‘Evolving the Ecosystem Approach in European Fisheries: Transferrable Lessons 
from New Zealand’s Experience in Strengthening Stakeholder Involvement’ (2018) 90 Marine Policy 194.
182	 Indian Ocean Tuna Commission, ‘Resolution 16/03 On the Second Performance Review Follow-Up’ (2016)
183	 Convention for the Strengthening of the Inter-American Tropical Tuna Commission Established by the 1949 Convention Between the United 
States of America and the Republic of Costa Rica. Signed 14 November 2003. Entry into Force 17 August 2010. See, Art. VII(1)(f). (Antigua 
Convention).
184	 AIDCP (n 67).
185	 WCPFC (n 65).
186	 SEAFO (n 69).
187	 NAFO (n 73).
188	 Convention on the Conservation of Antarctic Marine Living Resources. Signed 1 August 1980. Entry into Force 7 April 1982.
189	 GFCM (n 72) Art. 8(b)(iii).
190	 Convention on the Protection of the Marine Environment of the Baltic Sea Area. Signed 1992. Entry into Force 17 January 2000.
191	 Backer et al (n 89) 642.
192	 HELCOM Baltic Sea Action Plan, ‘HELCOM Ministerial Action Plan’ (2007) 20
193	 OSPAR Convention for the Protection of the Marine Environment of the North-East Atlantic. Signed 22 September 1992. Entry into Force. 25 
March 1998. (OSPAR).
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ecosystems and biodiversity.194 In 2003, the OSPAR committee joined their HELCOM counterparts 
in adopting the ecosystem approach, and it ‘encourages’ regional fisheries management 
organisation to take similar action. 195 In 2008, the OSPAR and NEFAC commissions signed 
a memorandum of understanding through which the organisations will work cooperatively to 
apply, inter alia, the EAFM.196  Similarly for Mediterranean coastal States, the 17th meeting 
of the contracting parties of the Barcelona Convention 1995197 set out a road map for the 
implementation of the ecosystem approach for the protection of the marine environment.198 
Included in the blueprint is the recognition to work with the GFCM ‘to develop principles for and 
implement the Ecosystem Approach to Fisheries.’199

Conclusion

The significance of both UNCLOS and FAS 1995 is apparent throughout the international legal 
framework for fish stocks conservation and sustainable fishing practices. The provisions and 
rules created by both instruments have shaped agreements on multilateral, regional and sub-
regional levels, as well as facilitating the implementation of new management practices, all 
combining to provide a large degree of uniformity in the international framework.  The primary 
effect of the downstream framework is that the tighter degree of control effected at the regional 
and sub-regional levels invariably leads to higher levels of compliance with the provisions 
of UNCLOS and FSA 1995. However, there is a significant amount of ground yet to cover to 
achieve true uniformity. Unless States and regions adopt better management strategies then 
some species will remain under existential threats. And therein lies one of the biggest problems 
with international environmental law: a large part of the successful implementation of any 
agreement rests in good faith compliance among States. However, the spreading application 
of EAFM shows there is life in the conservation framework, therefore, perhaps a turning point 
is not too far.

194	 ibid Annex V, Art. 1. This Annex was adopted by the member parties in 1998.
195	 First Joint Ministerial Meeting of the Helsinki and OSPAR Commissions, ‘Statement on the Ecosystem Approach to the Management of 
Human Activities’ (2003) Art(s). 13(a-f).
196	 Memorandum of Understanding Between the North-East Atlantic Fisheries Commission (NEFAC) and the OSPAR Commission (2008).
197	 Convention for the Protection of the Marine Environment and the Coastal Region of the Mediterranean. Signed 1995 (Originally 1975, with 
amendments). Entry into Force 9 July 2004 (Originally 1976).
198	 UNEP Decision IG. 19/8 Implementing MAP ecosystem approach roadmap: Mediterranean Ecological and Operational Objectives, 
Indicators and Timetable for implementing (2009).
199	 ibid.



T H E  P L A S S E Y  L A W  R E V I E W34

A Critical Analysis on Issues 
Inherent In The Criminal 

Trial Process
Author: Pamela Gubbins is currently a PhD Candidate at the School of Law in the University 

of Limerick where she researches Irelands Criminal Justice System. She graduated from the 
University of Limerick, with her bachelor’s degree in Law Plus LLB in 2018. After graduation she 
continued to study in the University of Limerick and graduated with first-class honours in a Master 
of Laws, Human Rights in Criminal Justice LLM in January 2020, in addition to receiving Gold in 

the President Volunteering Award.

Abstract: This article will focus on two core trial process issues. First, pre-trial and prejudicial 
publicity will be examined. It is common for legal disputes to arise regarding pre-trial publicity. 

This article will critically evaluate the role of the public in the administration of justice. As well as 
the conflicts that arise as an inevitable component of constitutional democracies and how the 

courts endeavour to resolve such conflicts by acceptable compromise.200 Secondly, the jury trial 
will be dissected to discover the issues inherent in the trial process and place a significant focus 
on prejudice of the jury. Possible suggestions for reform in this area in the Irish jurisdiction will be 

made where appropriate.

Introduction

‘Within academic circles, the criminal trial had become the subject of a significant amount of 
scrutiny by legal theorists, criminologists, historians and philosophers. This has produced a rich 
vein of analysis, enlivening debates about the role of the criminal trial in the broader context of the 
criminal justice system.’201

In this present moment, the Irish criminal trial process appears to be the victim of much 
unrelenting criticisms. It is an easy option for members of the public to become frustrated with 
the criminal justice trial process and join the masses - particularly influenced by social media 
- to condemn rather than compliment a system that has evolved over time, albeit sometimes 

200	 Roe v Blood Transfusion Service Board [1996] 3 I.R. 67, [1996] 1 I.LR.M. 555. See also D v DPP [1994] 2 I.R. 465, [1994] 1 I.L.R.M. 435.
201	 Arlie Loughnan, ‘Understanding the Criminal Trial: A Response to HL Ho’ (2010) 32(3) Sydney Law Review 533.
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slower to develop when compared to advancements in other aspects of civilization.202 The trial 
process and ‘the object of these rules is to secure the just, speedy, and inexpensive determination 
of every proceeding on its merits.’ It is not the intention of this article to attempt to analyze the 
underlying causes of today’s phenomena, but it can be noted that in an increasingly complex 
society, there are many apparent consequences to the trial process.203 For the purpose of this 
analysis, this article will focus on two core trial process issues. First, pre-trial and prejudicial 
publicity will be examined. It is common for legal disputes to arise regarding pre-trial publicity. 
This article will critically evaluate the role of the public in the administration of justice. As 
well as the conflicts that arise as an inevitable component of constitutional democracies and 
how the courts endeavor to resolve such conflicts by acceptable compromise.204 Secondly, 
the jury trial will be dissected to discover the issues inherent in the trial process and place a 
significant focus on prejudice of the jury. Possible suggestions for reform in this area in the 
Irish jurisdiction will be made where appropriate.

‘The basic purpose of a trial is the determination of truth.’ However, it is often that an individual’s 
liberty acts as an interfering factor in regard to the process of ascertaining the truthful facts in a 
criminal case.205 Hock Lai Ho provides a thought-provoking liberal theory offering an analysis on 
the criminal trial process in common law jurisdictions. He theorized that although the criminal 
trial is merely one stage in a sequence of processes, it is a stage of significant importance. 
He argued, this significance is inherent in the fact that the trial process involves the executive 
seeking an ‘official declaration of guilt’ from an independent body, from which the executive 
requests punishment for the accused.206

Pre-Trial and Prejudicial Publicity

It cannot go unnoticed, that many contemporary advancements have hurdled forward 
the importance of the media, in addition to social media. In modern day Ireland, historical 
advancements of the media are evident. From a country obtaining three national newspapers, 
one radio station and one television station to a county now spoiled for choice with an 
abundance of mass media productions. As a result, within this quickly growing environment, 
the intensity of media competition developed simultaneously. Although such a striving sector 
provides many positives for democracy, it inevitably has the capacity to jeopardize an accused’s 
right to a fair trial in the criminal justice system.207 It is common for legal disputes to arise over 
pre-trial publicity primarily regarding two conflicting sets of rights. The first being the right to a 
trial in due course of law by means of an independent, impartial and unbiased tribunal.208 The 
second being an individual’s right to express their convictions and opinions freely in addition to 
the collective right of the freedom of expression afforded to the press by the Irish Constitution. 
However, Article 40.6.1 states the ‘rightful liberty of expression’ of the media.209 This article 
will first critically analyze the administration of justice as visible to the public. In addition to 
formulating a critical discussion on pre-trial publicity and the effect of this on the jury.

202	 Honourable Deborah A. Satanove, ‘Knights at Dawn: A History of the Trial Process’ (2000) 58(1) Vancouver Bar Association 63. Although 
this reference examines a different jurisdiction, some analysis is relevant in evaluating the Irish Jurisdiction.
203	 Honourable Mr Justice A.E. McEachern, ‘The Trial Process’ (1982) 40(3) Vancouver Bar Association 217.
204	 Roe v Blood Transfusion Service Board [1996] 3 I.R. 67, [1996] 1 I.LR.M. 555. See also D v DPP [1994] 2 I.R. 465, [1994] 1 I.L.R.M. 435.
205	 Alan B George and Wilbure C Leatherberry, ‘The Criminal Trial Process-The Fight for Truth.’ (1968) 19(3) Case Western Reserve Law Review 
713-747.
206	 Hock Lai Ho, ‘Liberalism and the Criminal Trial’ (2010) 32 Sydney Law Review 629. See also, Office of the Director of Public Prosecutions, 
‘Criminal Process Chart’ https://www.dppireland.ie/about_us/criminal_process_chart/ accessed 7 December 2019.
207	 Thomas O’Malley, The Criminal Process (Round Hall 2009) 604. See also, Conor O’Higgins, ‘Practice and Procedure’ (2017) 1(1) Annual 
Review of Irish Law 535-557.
208	 Z v DPP [1994] 2 I.R. 476 as citied in Kelly v O’Neill [2000] 1 I.R. 354, [2000] 1 I.LR.M. 507.
209	 Article 40.6.1 Constitution of Ireland. See also European Convention on Human Rights, Article 10.
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	 The Public and the Administration of Justice

Although pre-trial publicity may raise issues even where it is not of a prejudicial or adverse 
nature, the role of publicity in the justice system is essential in its capacity to attribute to the 
trial process. Open courts and the trial process do not merely facilitate this important element, 
rather open courts ensure that justice is done and accommodates the media to ensure that it 
is seen to be done also. As a result, the public have the advantage of familiarizing themselves 
with the law and the administration of justice.210 In the case of Daubney v Cooper,211 the Court 
stated, ‘it is one of the essential qualities of a court of justice that it’s proceedings should be in 
public.’ Furthermore, the core objectives frequently relied upon for the requirement that justice 
be administered in public are ones of fairness and transparency, in addition to the desire to 
allow members of the public to become acquainted to the trial process by having the ability to 
observe legal proceedings in open court.212 These objectives may be substantiated by Keane 
J213 who stated, ‘the most benign climate for the growth of corruption and abuse of powers, 
whether by the judiciary or members of the legal profession, is one of secrecy.’ This can be 
further supported by Wigmore, 214 who adopted a more educational outlook on public attendance 
at trials and public learning from publicity:

‘The educative effect of public attendance is a material advantage. Not only is respect for the law 
increased and intelligent acquaintance acquired with the methods of government, but a strong 
confidence in judicial remedies is secured which would never be inspired by a system of secrecy.’

One may therefore be of the belief that only all things good may be associated with the 
integration of the public in the trial process. However, the presence of the public is not without 
its shortcomings. Certain cases are heard ‘in camera,’ these proceedings are in their entirety 
private with only the required individuals present including the judge, the jury, the parties, legal 
representatives and witnesses.215 In addition to this, the English courts in particular, in the case 
of Scott v Scott,216 highlighted and enforced with paramount consideration that justice must 
always be served in the trial process, and where necessary trump the requirement of publicity. 
Although, Article 43.1217 of the Irish Constitution provide some scope for court proceedings to 
take place otherwise than in public. The correct test laid down in Ireland - gradually following 
the English position – was established by Clarke J in Independent Newspaper (Ireland) Ltd v 
Anderson.218 The test restricted the reporting of court proceedings, with some exceptions. 
These include:

1.	 Where there was an express legislative provision to that effect; and
2.	� In the event that the relevant statutory restriction contains a discretion, the court is satisfied 

that to have the case heard in public would fall short of doing justice; or
3.	� In the event that there is no express legislative provision the court is satisfied that:
	 a.	 There is a real risk of an unfair trial if an order is not made and,
	 b.	� The damage that would result from not making an order would not be capable of being 

remedied by the trial judge either by appropriate directions to the jury or otherwise.

210	 Thomas O’Malley, The Criminal Process (Round Hall 2009) 604,605.
211	 Daubney v Cooper [1829] 20 B. & C. 831, 109 E.R. 438, 440.
212	 Oran Doyle, Constitutional Law: Text, Cases and Materials (Clarus Press 2009).
213	 Irish Times v Ireland [1998] 1 I.R. 359, [1998] 2 I.L.R.M. 161.
214	 John Henry Wigmore, Wigmore on Evidence (3rd edn, Boston MA: Little Brown 1976) 438.
215	 People (DPP) v M(W) [1995] 1 I.R. 226.
216	 Scott v Scott [1913] A.C. 417.
217	 Constitution of Ireland, Article 34.1.
218	 Independent Newspaper (Ireland) Ltd v Anderson [2006] 3 I.R. 341.
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As a result, the measure to restrict reporting of legal proceedings may sometimes be necessary 
to ensure the harmonious interpretation of the Irish Constitution in order to protect the right to 
a fair trial.219 Furthermore, Article 6.1220 of the European Convention on Human Rights provides 
any individual accused of an offence is permitted to have a ‘fair and public hearing’ and has 
continuously held that a vital element of a fair trial is the role in which the public play. In Riepan 
v Austria,221 the European Court stated the holding of court hearings in public constituted ‘a 
fundamental principle’ of Article 6.1.

It cannot go unnoticed, the principles established by Clarke J which are regarded as the correct 
summary of law were not introduced until this very case in the year 2006. Furthermore, the 
court in its judgment appeared rather critical of previous decisions - namely the Irish Times222 
principles. Having examined the rational and operation of the trial process in light of this, 
this article submits that the court appear to provide minimum assurance on the rationality 
and fairness of the trial process past and present.223 Furthermore, there are numerous well-
recognized occasions where it is permissible to omit part or all of the public. The public nature 
of a trial relies upon the ‘disinterested’ spectators in addition to the limited capacity of a court 
room.224 Perhaps reform is required in this area of the trial process, in this regard, it is interesting 
to note that on its inquiry into the role the United Kingdom played in the Iraq War, the Chilcot 
Committee stated:

‘We are all committed to ensuring that our proceedings are as open as possible because we recognise 
that is one of the ways in which the public can have confidence in the integrity and independence of 
the inquiry process. In that spirit, we want to ensure that as many people as possible have access 
to what is happening in the public hearing, either direct or through the media. That includes the 
possibility of public hearings being televised and live streaming on the internet.’

For the hearing of sensitive evidence and witness testimony, the Committee established 
protocol to control the public or private nature of the Inquiry. Abiding by the rules inherent 
in those protocol, the Inquiry’s public hearing was broadcasted on television and streamed 
online.225 Perhaps if such an approach was to be adopted in the Irish courts, it would provide 
for increased public integration in the trial process and allow for a public hearing on a larger 
scale. It can be suggested, by adopting such an approach and further educating the public on 
the trial process, this may reduce the unrelenting criticism to which the trial process is subject 
to, as mentioned in the introduction.226 The purpose of suggesting such a reform is to explore 
the possibility of a transition from the trial process of the present to the trial process of the 
future.227

219	 Doe v Revenue Commissioners [2008] 3 I.R. 238, [2008] 2 I.L.R.M. 114.
220	 European Convention on Human Rights, Article 6.1.
221	 Riepen v Austria [2002] E.C.H.R. 573.
222	 Irish Times v Ireland [1998] 1 I.R. 359, [1998] 2 I.L.R.M. 161.
223	 Robert S. Redmount, ‘Persuasion, Rules of Evidence and the Process of Trial’ (1971) 4(2) Loyola University of Los Angeles Law Review 253.
224	 Thomas S. Schattenfield, ‘The Right to a Public Trial’ (1955) 7(1) Western Reserve Law Review 81.
225	 Edward Thompson, ‘Does the Open Justice Principle Require Cameras to be Permitted in the Courtroom and the Broadcasting of Legal 
Proceedings’ (2011) 3(2) Journal of Media Law 214. See also, Statement by Sir John Chilcot, Chairman of the Iraq Inquiry, at a news conference 
on 30 July 2009 https://webarchive.nationalarchives.gov.uk/20171123123237/http://www.iraqinquiry.org.uk/ accessed 11 December 2019.
226	 Shane Kilcommins, ‘Hashtag Justice is No Justice At All’ (The Irish Times, 4 April 2018) https://www.irishtimes.com/opinion/hashtag-
justice-is-no-justice-at-all-1.3449271 accessed 10 December 2019. Professor Kilcommins addressed the social media outbreak of #ibelieveher 
following the Belfast rape trial. He confirmed with the public the core issue at stake was not one of guilty or not guilty but one of proving beyond 
a reasonable doubt.
227	 Alan B George and Wilbure C Leatherberry, ‘The Criminal Trial Process-The Fight for Truth.’ (1968) 19(3) Case Western Reserve Law Review 
713-747.



T H E  P L A S S E Y  L A W  R E V I E W38

	 Pre-Trial Publicity 

Lord Hope in the case of Montgomery v HM Advocate,228 reiterated the common law test - an 
accused should not be placed on trial in the presence of a serious and unavoidable risk to their 
right to a fair trial by means of adverse pre-trial publicity.

‘The mere fact that there has been significant publicity does not necessarily mean that there has 
been such interference with the administration of justice that the trial of an offence will be unfair.’229

Hardiman J230 established two types of publicity that may give inference to prejudicing a fair 
trial. The first form of publicity consists of information that holds no proof or offers a strong 
presumption that the individual accused of an offence is either guilty or not guilty of said 
offence. This raises complications as it inhibits the jury from obtaining an open mind set. The 
second form of publicity is material that ‘affects the person about whom it is written as to 
hamper his ability properly to conduct his defense.’ Following the Supreme Court decisions of 
D v DPP231 and Z v DPP,232 a reasonably applicable test was established to assist the court in 
determining whether or not a trial should be prohibited due to pre-trial publicity. In D, Denham J 
stated the public’s right to prosecute was not superior to the constitutional right to a fair trial. 
He continued by stating there was no question regarding the balancing of these two rights 
where there was ‘a real risk that the accused would not receive a fair trial.’ Finlay C.J. adopted 
the test established in D when delivering the Supreme Court unanimous judgment in the case 
of Z. The court expressly approved the hierarchical status of the right to a fair trial. In addition 
to this, the court adopted the ‘real risk’ test, ‘the risk is a real one but the unfairness of trial must 
be an unavoidable unfairness of trial.’233

Several years later - having reviewed the earlier authority – Kearns J submitted that the 
applicable test was whether a real or unavoidable risk was in existence would negatively affect 
the accused’s right to a fair trial. The burden of proof falls on the accused to prove such a risk 
exists.234 Although the cases of D and Z provide advancements in legal principles and established 
that the trial process may now be prohibited where the ‘real risk’ test is not fulfilled, in practice, 
few advancements have commenced. One can therefore question whether a trail held in the 
presence of such intense publicity would comply with Article 6 of the European Convention on 
Human Rights.235 It is also interesting to note, when compared to other jurisdictions, Ireland 
has adopted reliance on time as appose to location. The courts are willing to postpone trials to 
allow the ‘fade factor’ take effect. Perhaps this approach was adopted as the changing of venues 
may not always be feasible in a relatively small jurisdiction unless the pre-trial publications 
were highly localized.236 

Although, the trial process is supposed to hold absolute faith in the reliability of the jury, this 
can be dismantled by the actions of lawyers during the trial process as they question their 
lack of faith in juror’s mental capacity and rationality.237 However, contrary to this, O’Malley 

228	 Montgomery v HM Advocate [2003] 1 A.C. 641, [2007] 2 W.L.R. 779.
229	 Kelly v O’Neill [2000] 1 I.R. 354, [2000] 1 I.L.R.M. 507.
230	 Rattigan v DPP [2008] I.E.S.C. 34, [2008] 4 I.R. 639.
231	 D v DPP [1994] 2 I.R. 465, [1994] 1 I.L.R.M. 435.
232	 Z v DPP [1994] 2 I.R. 476, [1994] 2 I.L.R.M. 481.
233	 D v DPP [1994] 2 I.R. 465, [1994] 1 I.L.R.M. 435. And Z v DPP [1994] 2 I.R. 476, [1994] 2 I.L.R.M. 481.
234	 Redmond v DPP [2002] 4 I.R. 133.
235	 Thomas O’Malley, The Criminal Process (Round Hall 2009) 615. See also, public hearing and Article 6 addressed in Dervla Browne, ‘Law 
Aspects of the European Convention on Human Rights Act 2003’ (2004) 9(2) The Bar Review 39-45.
236	 Oran Doyle, Constitutional Law: Text, Cases and Materials (Clarus Press 2009) 39.
237	 Alan B George and Wilbure C Leatherberry, ‘The Criminal Trial Process - The Fight for Truth.’ (1968) 19(3) Case Western Reserve Law Review 
713-747.
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submits from the judgments of D and Z to name but a few, it is apparent that juries are offered 
considerable faith by the superior courts, provided they are instructed correctly to disregard 
the media and publicity to which they have observed. It can be suggested that such conflicting 
viewpoints exist due to the lack of empirical evidence to provide an indication on juror’s thoughts 
and deliberations having previous exposure to influential media publications.238 

‘To enable the accused person to obtain a fair trial not only should the trial be conducted in accordance 
with fair procedure but the jury should reach its verdict by reference only to evidence admitted at the 
trial and not by reference to facts, alleged or otherwise, contained in statements of opinions aired by 
the media outside the trial’239

Lord Hope cited favorably the various factors established in Attorney-General v MGN Ltd240 when 
examining jurors and the possible impact pre-trial publicity may have on their decision-making 
capabilities. The most important element is the effect the publication had on the mind of the 
juror at the time of the trial. Risk assessment consists of taking into account any factors which 
may reduce the residual impact.241 Frequently, the courts have requested the need for empirical 
research to be conducted on the impact of pre-trial publicity has on jury decision making.242 
Although, scientific research has indeed been formulated in this area, it very rarely appears 
in legal literature.243 It can therefore be suggested, there is a need to compile and publish 
comprehensive statistics regarding the effects of pre-trial publications on jury member, with 
the aim of enhancing knowledge and understanding of this complex phenomena.244 

Jury Trial - Policy Issues

Moving away for pre-trial and prejudicial publicity, this article will now examine a second issue 
inherent in the trial process. As suggested by the title of this segment, there are many policy 
issues that may be addressed regarding trial by jury, such as the attributes of the jury, debate 
around unanimity, issue of jury secrecy in addition to jury prejudice. Article 38.5 of the Irish 
Constitution provides a general right to the accused for trial by jury, with the exception of 1) 
Non-minor offences; 2) Special courts determine by law the inadequacy of the lower courts to 
effectively administer justice; 3) Military tribunals.245 For the purpose of this analysis, the policy 
issue examinable is jury prejudice. This policy issue enhances the flow of this article due to its 
relevance in the first argument as well as its relevance in modern day society.

Jury Prejudice

The right to trial by an independent and impartial tribunal – established by constitutional and 
international laws – indicates a strong correlative responsibility on the State to guarantee that 
every tribunal of fact is approached in an objective and impartial manner, whether by jury or by 
judge.246 McLachlin J of the Canadian Supreme Court drew on an important distinction between 

238	 Thomas O’Malley, The Criminal Process (Round Hall 2009) 616, 617.
239	 Kelly v O’Neill [2000] 1 I.R. 354, [2000] 1 I.L.R.M. 507.
240	 Attorney-General v MGN Ltd [1997] 1 A11 E.R. 456.
241	 Montgomery v HM Advocate [2003] 1 A.C. 641, [2007] 2 W.L.R. 779.
242	 Rattigan v DPP [2008] I.E.S.C. 34, [2008] 4 I.R. 639.
243	 Norbert L. Kerr, ‘The Effect of Pre-Trial Publicity on Juries’ (1994) 78(3) Judicature 120.
244	 Irish Penal Reform Trust, Bail and Remand (IRPT Position Paper 11, 2015) 10. Adopted the concept of the recommendation made on page 
10 in this report. Inherent need for change in this area ought to adopt a similar approach to Wigmores educational perspective – as mentioned – 
to benefit both the courts and the public.
245	 Constitution of Ireland, Article 38.5. See also, Oran Doyle, Constitutional Law: Text, Cases and Materials (Clarus Press 2009) 48. This article 
does not go into details on these exceptions but merely sets out the constitutional right to a jury trial.
246	 Alan Davenport, ‘Right to a Fair Trial by an Independent and Impartial Tribunal - Convicted Murderer - Mandatory Life Sentence - Fixing of 
Tariff - Whether Home Secretary’s Role Compatible with Article 6 European Convention on Human Rights - R v Secretary of State for the Home 
Department ex parte Anderson’ (2003) 8(1) Journal of Civil Liberties 58-63.
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impartiality and neutrality.  She submitted it was not necessary for a jurors mind to be ‘a blank 
slate’ in order to be impartial, nor was it necessary for a juror to discard their personal opinions, 
beliefs and life experiences upon entering the panel of jurors.247 Diversity of views and outlooks 
are ‘part of the genius of the jury system.’248 However, it is of absolute importance that the jury’s 
duty to make a decision on the merits of a case is not impeded by their individualism.249 Vidmar250 
developed a typology dividing jury bias into four primary categories: 1) Interest prejudice; 2) 
Specific prejudice; 3) Generic prejudice; 4) Conformity prejudice. Each of these prejudices will 
be individually evaluated. First, interest prejudice arises where a jury member has an express 
interest in the outcome of the case. An excellent example of this form of bias can be found in 
the case of Singer251 where it transpired that one of the jurors was in fact a victim of the offence 
committed by the accused on trial. Secondly, according to Vidmar, specific prejudice occurs 
in instances where a juror ‘holds attitudes or beliefs about specific issues in the case at trial 
which prevents the juror from rendering the verdict with an impartial mind.’ 252 This type of bias 
would apply for example where a juror of a criminal trial is aware of specific information that 
would ordinarily be deemed inadmissible. Obtaining knowledge of such a nature would act as 
an influential factor of that juror’s perception of the accused and subsequently the case in its 
entirety.253

Thirdly, Vidmar describes generic prejudice as ‘the transferring of pre-existing prejudicial 
attitudes, beliefs or stereotypes about categories of persons to the trial setting.’ Racial bias 
in addition to homosexuality stereotypes are examples where jurors may be influenced. 
Furthermore, this form of prejudice may occur due to the nature of the crime committed as 
appose to the accused’s identity. 254 Therefore, it may prove necessary to question jurors 
explicitly and if they are capable of departing from drawing general associations for the duration 
of the trial.  However, it can be argued that the questions placed upon jurors may not detect 
the juror’s bias and illustrate the need to test the impartiality of jurors by use of indirect rather 
than direct questioning.255 Finally, conformity prejudice arises where jurors are influenced by 
the strong views of the community for a preferred outcome of a trial. Jurors feel pressure due 
to the grievous or notorious nature of the crime to which the accused is on trial for.256 In the 
case of US v McVeigh,257 the accused was arrested for the most serious terrorist bombing prior 
to the 9/11 attacks. As a result of trial by jury, McVeigh was convicted, sentenced to death and 
executed.258 Although, the arguments placed by Vidmar are quite compelling, it is important 
to critique that generic prejudice and conformity prejudice are less readily accepted by legal 
associations.259 The Victorian Law Reform Commission acknowledged only interest prejudice 
and specific prejudice when examining the possibility of jury bias.260

247	 R v Find [2001] 1 S.C.R. 863, 199 D.L.R. 193.
248	 R v Parks (1993) 84 C.C.C 313.
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250	 Neil Vidmar, ‘Case Studio of Pre- and Midtrial Prejudice in Criminal and Civil Litigation’ (2002) 26 Law and Human Behaviour.
251	 The People (Attorney General) v Singer [1975] IR 408 (decided in 1961).
252	 Neil Vidmar, ‘Case Studio of Pre- and Midtrial Prejudice in Criminal and Civil Litigation’ (2002) 26 Law and Human Behaviour.
253	 Pamela R Ferguson, ‘The Criminal Jury in England and Scotland: The Confidentiality Principle and the Investigation of Impropriety’ (2006) 
10(3) International Journal of Evidence & Proof 180-211. Summarises Vidmar’s four categories.
254	 Neil Vidmar, ‘Case Studio of Pre- and Midtrial Prejudice in Criminal and Civil Litigation’ (2002) 26 Law and Human Behaviour.
255	 Nikolai Kovalev, ‘Jury Trials for Violent Hate Crimes in Russia: Is Russian Justice Only for Ethnic Russians’ (2011) 86(2) Chicago-Kent Law 
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256	 Neil Vidmar, ‘Case Studio of Pre- and Midtrial Prejudice in Criminal and Civil Litigation’ (2002) 26 Law and Human Behaviour.
257	 United States v McVeigh 955 F. Supp. 1281.
258	 Gerald T Wetherington, Hanson Lawton and Donald I Pollock, ‘Preparing for the High Profile Case: An Omnibus Treatment for Judges and 
Lawyers’ (1999) 51(3) Florida Law Review 425-488.
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260	 Victorian Law Reform Commission, Jury Service in Victoria (Final Report, Volume 1, 1996) 24.
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Conclusion

In examining the issues in the trial process, it is evident the two issues of pre-trial and prejudicial 
publicity in addition to jury trials play a vital role in the Irish Jurisdiction. Although critical on 
some elements of the criminal trial process, over all this article is of the view that the criminal 
trial is significant because it impresses upon the jury and the public the importance of the 
trial process as well as the ultimate decision.261 Perhaps reform may be appropriate in certain 
areas of the trial process, however one cannot be blinded by the evolution of the courts system 
and it’s gradual adoption to a modern Ireland. It is anticipated that this article provides some 
interesting thoughts on the trial process in a way that does not undermine the current system. 

261	 Richard Welch, ‘Give Me That Old Time Religion: The Persistence of the Webster Reasonable Doubt Instruction and the Need to Abandon It’ 
(2013) 48(1) New England Law Review 52.
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I.  Introduction

American Federal Indian Law scholars are calling for Congress to create either a federal U.S. 
Court of Indian265 Appeals -- (which is equal in power to other U. S. Circuit Courts) -- or an 
American Indian Supreme Court.266  The problem with this academic debate is that there 

262	
 This paper will be presented by the primary author to the Comparative Law class at the University of Limerick School of Law in Limerick, Ireland 
in January of 2021.  The opinions expressed in this paper belong solely to the authors and do not reflect any formal, or informal, opinion of either 
the Court of Indian Appeals or any division of the U.S. Department of the Interior.  The primary author wishes to thank Christine Bennett, Clerk of 
the Court of Indian Appeals, Miami Agency, for her insight and technical advice related to this article.
263	 Gregory D. Smith, who resides in Clarksville, Tennessee, is the Chief Judge of the U.S. Department of the Interior’s Court of Indian Appeals, 
Miami Agency in Oklahoma.  Chief Judge Smith is the primary author of this paper. He received a J.D. from the Cumberland School of Law, 
Samford University, in 1988 and a B.S. from Middle Tennessee State University in 1985.  Judge Smith earned a graduate certificate in Native 
American Studies from Montana State University and several judicial education certificates from the National Judicial College, located at the 
University of Nevada – Reno.  He is currently working on a professional certificate through Harvard University’s Kennedy School of Government 
and he teaches for the National Judicial College.  Besides serving on the Court of Indian Appeals, Judge Smith is a member of five different tribal 
appellate courts, in five different states (AZ, CA, MI, OK, and WI).  He is the Chief Justice for two of those tribal supreme courts.  Judge Smith is 
also the President of the Tennessee Municipal Judges Conference.  In 2017, Judge Smith was the Tennessee Municipal Judge of the Year and 
was the focus of an article in the November, 2019 edition of the ABA Journal.
264	Bailee L. Plemmons is a senior Business Administration, Marketing and International Business major at Tennessee Wesleyan University.  
Miss Plemmons was the 2019 A} Balfour and B} Dr. Floyd “Jack” Bowling Awards winner.  These honors are presented annually to an 
outstanding student at Tennessee Wesleyan University by the faculty and student body.  Miss Plemmons has a GPA of 3.989.
265	 The term “Indian” is the statutory definition reference used by Congress for Native Americans in the U. S. Code.  See, 25 U.S.C. §§ 1603(13) 
and 1903(3).  The term will be used interchangeably in this paper with Native American.  Native Americans are people who trace their bloodlines 
back to indigenous populations in North America, which existed before Europeans “discovered” the “New World.”  In Re Narragansett Indians, 40 
A. 347, 349 (R.I. 1898) and Cherokee Nation of Oklahoma v. Babbitt, 944 F. Supp. 974, 977 (D.D.C. 1996).  Canadians refer to similar indigenous 
populations as First Nations.  Audrey G. McFarlane, The New Inner City: Class Transformation, Concentrated Affluence and the Obligations of 
the Police Power (2006) 8 U. Pa. J. Const. L. 1, at page 27 fn. 99.  In a few unique situations, such as the Mohawk Tribe in Northern New York, 
tribal land sometimes crosses the border of Canada and the United States.  Maya Ginga, Patently Absurd:  Critiquing the USPTO’s Disparate 
Treatment and State Immunity in Inter Party Review, (Summer, 2018) 75 Wash. & Lee L. Rev. 1703, at page 1706 fn. 15. This also occurs on a 
few spots at the Mexico/United States border.  See www.tonation-nsn.gov/nowall/ (last visited on 8/23/2019). The use of the term Indians is not 
intended to be disrespectful.  It is simply using the term reference adopted by Congress to describe Native Americans. Accord, Morris v. Tanner, 
288 F. Supp. 2d 1133, 1135 fn. 2 (D. Mont. 2003) and In Re Adoption of T.A.W., 354 P.3d 46, 47 fn. 2 (Wash. App. 2015).
266	 See e.g., Carrie E. Garrow, Habeas Corpus Petitions in Federal and Tribal Courts:  A Search for Individualized Justice, (2015) 24 Wm. & Mary 
Bill Rts. J. 137, at pages 144-145 and Michael C. Blumm and Michael Cadigan, The Indian Court of Appeals:  A Modest Proposal to Eliminate 
Supreme Court Jurisdiction Over Indian Cases, (1993) 46 Ark. L. Rev. 203.  Compare, Eugene R. Fidell, Competing Visions of Appellate Justice for 
Indian Country:  A United States Court of Indian Appeals or an American Indian Supreme Court, (2016) 40 Am. Indian L. Rev. 233.
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already exists a federal appellate court267 that addresses Native American appeals in “Indian 
Country.”268  It is known as the Court of Indian Appeals, a branch of the U. S. Department of the 
Interior’s Court of Indian Offenses.269  An interesting aspect of the Court of Indian Appeals is 
that even though the court falls within the Department of the Interior’s Bureau of Indian Affairs 
-- a division of the Executive Branch of American government270 -- the body is not subject to 
administrative review by the Department of the Interior.271  This concept was explained by one 
Court of Indian Appeals’ decision as follows:

The Interior Department may provide the funding and initial laws and regulations of the 
[CFR] court and may refer to these courts as “federal courts” …but such is not exclusive of 
tribal sovereignty.272

Courts of Indian Offenses are a hybrid mix of federal court and tribal court that cannot be 
found in other American federal court systems.273  There are several distinctions between the 
Court of Indian Appeals and other federal appellate courts, but the primary difference is that 
the Court of Indian Appeals’ jurisdiction is more restrictive than federal Circuit Courts.274  This 
paper will address this unique federal appellate court, which is often overlooked or forgotten 
when academic discussions of U. S. Courts of Appeals take place.

II.  A Short History Lesson on Tribal Courts

	 Cohen’s Handbook of Federal Law, America’s premiere text on Federal Indian Law, 
explains the original Native American judicial systems as follows:

Before contact with Europeans, [North American] Indian tribes maintained order and 
cohesiveness through a variety of means, including strong social integration; adjudication 
and mediation by respected elders or law-making bodies; and the imposition of sanctions 
such as shaming, restriction, or, in extreme cases, capital punishment or expulsion from 
tribal groups.  Like all other human societies, Native American tribes lived under rules or 
laws, as well as means of dealing with violations of those rules and resolving disputes.275

In the 1930s, when the Indian Reorganization Act (“IRA”) began the initial process of restoring 
self-determination to Native American tribal nations in the United States, the boilerplate 
constitutions provided by the Roosevelt Administration did not provide specifically for a judicial 
branch. Therefore, the tribal court system is the least developed branch of tribal governments.276  

267	 A “federal court,” according to one tribal appellate court, means any court that has its power originate from the United States of America.  In 
Re Full Faith and Credit, 6 Okla. Trib. 232 (Cherokee Jud. Adj. Tribunal 1995), at page 1.  
268	 “Indian Country” is defined in 18 U.S.C. § 1151.  While the land mass area called Indian Country is technically greater than merely the Native 
American reservations, generally “Indian Country” is, in practical application, considered the Native American reservations.  What Americans 
refer to as a “reservation” is called a “reserve” in Canada.  See e.g., State v. Grand River Ent. Six Nations, Ltd., 329 P.3d 723, 724 (N.M. App. 2014); 
State v. Grand River Ent. Inc., 757 N.W. 2d 305, 307 (S.D. 2008); and In Re Adoption of Linda J.W., 682 N.Y.S.2d 565, 566 and 568 (N.Y. Supreme 
1998).
269	 25 C.F.R. § 11.200(a).
270	 See, Tillett v. Hodel, 730 F. Supp. 381, 382-383 (W. D. Okla. 1990) and Alexander v. Salazar, 739 F. Supp.2d 1333, 1336 (E.D. Okla. 2010).
271	 25 C.F.R. § 11.200(d).  The Court of Indian Appeals is not to be confused with the Department of Interior’s Board of Contract Appeals or 
Interior Board of Indian Appeals, which are administrative bodies who render decisions that are appealable to the U. S. Court of Appeals for the 
Federal Circuit.  See Kaw Nation v. Norton, 405 F.3d 1317, 1318 (Fed. Cir. 2005).
272	 Kiowa Election Bd. v. Lujan, 1 Okla. Trib. 140, 152 (Ct. Ind. App. – Kiowa 1987).  Parenthetical added.
273	 See, Kelly Stoner, et al., Full Faith and Credit, Comity, or Federal Mandate?  A Path That Leads to Recognition and Enforcement of Tribal 
Court Orders, Tribal Protection Orders, and Tribal Child Custody Orders, (Sp. 2004) 34 N.M. L. Rev. 381, 394 fn. 108.  Accord, Kiowa Election Bd., 
Id., at page 151.
274	 See e.g., Oliphant v. Schlie, 544 F.2d 1007, 1016 (9th Cir. 1976), rev’d on other grounds, 435 U.S. 191 (1978), Kennedy dissenting.  The judge in 
this Ninth Circuit dissent was future U.S. Supreme Court Justice Anthony M. Kennedy.
275	 Nell Jessup Newton, et al., Cohen’s Handbook of Federal Indian Law (Lexis 2012 ed.), § 4.04[3][c][iv][A], at 263, hereinafter “Cohen” with 
section citation and page number.  Parentheticals added for clarity.
276	 Id.
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	 In 1883, the Bureau of Indian Affairs, a branch of the U.S. Department of the Interior, 
created the original version of the Court of Indian Offenses (“C.F.R. courts”),277 which will be 
discussed in greater detail in the next section of this paper.278 For basic background purposes, 
it is important to know that from the 1880s until the late 1960s the tribal court system focused 
on civilizing and/or assimilating Native Americans instead of being courts primarily focused 
on promoting “justice.”279  Unfortunately, early Court of Indian Offenses saw local Indian agents 
appoint themselves or close friends as “judges,” which should have created clear conflicts 
of interest because the Indian agents had monetary interests in most civil actions coming 
before those early courts.280  Eventually, the “CFR courts” began having judges appointed by the 
Bureau of Indian Affairs with input and approval of the tribes.281  Thus, respect for CFR courts 
has increased over time.282

	 According to the U. S. Code, (“U.S.C.”), an “Indian court” is “any tribal court or court of 
Indian offense.”283 Self-determination and self-government concepts promote a Congressional 
preference that Native American tribes create their own tribal courts, which means that CFR 
courts are, by design, being replaced with tribal courts.284  By the early 1990s, approximately 
140 tribes285 had created their own court system, and all but 25 of those tribal governments 
had established stand-alone tribal trial courts apart from the pre-existing (or stop-gap) CFR 
court system.286  Today, there are over 500 Native American tribes, 250-300 tribal trial courts 
and 150 tribal appellate courts.287  Due to tribes converting their judicial systems away from 
CFR courts to in-house tribal courts, there are now only 21 Native American tribes that still 
use Court of Indian Offenses.288  Those trial level courts still utilize one of five Court of Indian 
Appeals.289   It is both anticipated, and Congressionally encouraged, that Native American tribal 

277	 David H. Getches, et al., Cases and Materials on Federal Indian Law, Sixth Edition, (West 2011), at page 404.
278	 The Bureau of Indian Affairs’ Southern Plains Regional Office, in Oklahoma, describes the history of their branch of the Court of Indian 
Offenses as follows:

The first Court of Indian Offenses in the area that was to become the State of Oklahoma was originally established prior to 
statehood in the Indian Territory in 1886. The original Court of Indian Offenses was created to provide law enforcement for the 
Kiowa, Comanche, and Apache (KCA) reservation. Several prominent tribal leaders served as judges of the court including Quanah 
Parker (Comanche), Lone Wolf (Kiowa) and several others. An In	 dian police force provided the law enforcement for the KCA, 
Cheyenne-Arapaho, and other reservations. Thus, the Court of Indian Offenses pre-dates Oklahoma state courts by several decades.

See, https://www.bia.gov/regional-offices/southern-plains/court-indian-offenses, (hereinafter “S. Plains website”). Last visited on 8/28/2019.
279	 Id., at pages 404-405 and Stephen L. Pevar, The Rights of Indians and Tribes, Fourth Edition, (Oxford U. Press 2012), at page 88.  See also, 
Estate of Komaquaptewa, 4 Am. Tribal Law 432 (Hopi App. 2000), at page 4 fn. 15.
280	 Frank Pommersheim, The Contextual Legitimacy of Adjudication in Tribal Courts and the Role of the Tribal Bar as an Interpretive 
Community:  An Essay, (1988) 18 N. M. L. Rev. 49, at 51.  Accord, U.S. v. Clapox, 35 Fed. 575, 577 (D. Ore. 1888) and William C. Canby, Jr., 
American Indian Law In A Nutshell, Fifth Edition, (West 2009), at page 21. (hereinafter “Canby” with a page citation).
281	 Cohen, supra note 14, § 4.04[3][c], at page 266.  
282	 See e.g., Cole v. Kaw Housing Auth., 4 Okla. Trib. 281, 291 (Kaw Dist. Ct. 1995), where CFR court insight was praised.
283	 25 U.S.C. § 1301(3).  Accord, Carcieri v. Salazar, 559 U.S. 379, 381 (2009); U.S. v. Curnew, 788 F.2d 1335, 1338 (8th Cir. 1986); State v. 
Mooney, 98 P.3d 420, 423 (Utah 2004); and Schmasow v. Nat. Am. Center, 978 P.2d 304, 308 (Mont. 1999).  The term “Indian” can be a fluid term 
under the U.S. Code and caselaw.  See, Rice v. Cayetano, 528 U.S. 495, 507, and 513-519 (2000) and U.S. v. Loera, 952 F. Supp. 2d 862, 867 (D. 
Ariz. 2013).
284	 The primary author, besides serving on the Court of Indian Appeals, is the Chief Justice of the Pawnee Nation Supreme Court, which 
replaced a CFR Court of Indian Appeals with the Tribe’s own court system.  Compare, Pawnee Tribe of Oklahoma v. Franseen, 2 Okla. Trib. 291 (Ct. 
Ind. App. - Pawnee 1991) and In Re: L.C.M., 9 Okla. Trib. 6 (Pawnee Sup. Ct. 2005).
285	 For a definition of Indian tribe, see Frank’s Landing Indian Community v. Nat’l Indian Gaming Comm., 918 F.3d 610, 613 (9th Cir. 2019).
286	 Sharon O’Brien, American Indian Tribal Governments, (U. of Oklahoma Press 1993), at pages 203-204.
287	 Gregory D. Smith, Native American Tribal Appellate Courts:  Underestimated and Overlooked, (Sp. 2019) 19 J. App. Prac. & Pro. 25, at pages 
25-26.

288	 25 CFR § 11.100(a), (b), and (c).  
289	 The regional Courts of Indian Appeals are as follows:  Miami Agency, Western Region Agency, Ute Agency, Albuquerque Agency, and 
Southern Plains Agency. The Miami Agency Court of Indian Appeals handles cases originating from the Seneca-Cayuga Nation, the Shawnee 
Tribe of Oklahoma, the Eastern Shawnee Tribe of Oklahoma, Peoria Tribe of Oklahoma, Ottawa Tribe of Oklahoma, and the Modoc Tribe of 
Oklahoma. The Miami Agency Court of Indian Appeals will also handle the Albuquerque/Santa Fe Indian School Region appeals.  The Western 
Region Court of Indian Appeals handles cases from Skull Valley Band of Goshutes Indians (Utah), the Te-Moak Band of Western Shoshone 
Indians (Nevada), and Winnemucca Indian Tribe.  The Ute Mountain Ute Tribe handles their own appeals, The Southern Plains Agency, a second 
Court of Indian Appeals based in Oklahoma, handles appeals for the Apache Tribe of Oklahoma, Caddo Nation of Oklahoma, Comanche Nation, 
Delaware Nation, Fort Sill Apache Tribe of Oklahoma, Kiowa Indian Tribe of Oklahoma, Otoe-Missouria Tribe of Indians, and the Wichita and 
Affiliated Tribe of Indians. See 25 C.F.R. § 11.100. Some Native American tribal courts have appellate brokerage programs similar in application 
to the Court of Indian Appeals.   See e.g., http://www.sciljc.org/home.html (Southern California Intertribal Court of Appeals), last visited on 



T H E  P L A S S E Y  L A W  R E V I E W 45

governments290 continue their trend of replacing CFR courts with self-sufficient tribal courts.291  
This paper will now turn to a discussion of the current version of the Court of Indian Offenses.

 III.  The Court of Indian Offenses (What’s in a name?)

	 In 1883, the Office for Indian Affairs -- (which would become the Bureau of Indian 
Affairs) -- promulgated a regulatory code that created the Court of Indian Offenses to control 
the behaviour and morals of Native Americans through criminal misdemeanour charges and 
civil jurisdiction.292  This new court enforced laws that banned several long-established Native 
American traditions that were viewed with disdain or considered threatening by non-Indians, 
to include polygamy and the “Ghost Dance.”293  The Court of Indian Offenses first heard cases 
in the Oklahoma Indian Territory in 1886, but the court fell into disuse after Oklahoma became 
a state.294  Courts of Indian Offenses re-established themselves in the 1970s, following a 
series of court decisions holding that tribal nations still had tribal and judicial sovereignty over 
tribal lands in Indian Country.295 The Court of Indian Offenses is recognized by both state and 
American federal courts as a federal court,296 even though no formal or specific Congressional 
statute created the Court of Indian Offenses.297  The Court of Indian Offenses’ jurisdiction was 
created via federal Executive Branch regulation in the Code of Federal Regulations (“C.F.R.”) 
by the U.S. Department of the Interior.298  As proof that Congress approves the creation of the 
Court of Indian Offenses, 25 U.S.C. § 3621(g) is a Congressional statute that specifically funds 
training for judges of this court.299  While a Court of Indian Offenses addresses tribal matters, 
the records of the court are federal property, not tribal property.300

	 Cases before the present version of the Court of Indian Offenses are generally heard 
by a single magistrate,301 who can hear misdemeanour and some felony criminal cases302 and 

8/23/2019 and http://npica.com/home (Northern Plains Intertribal Court of Appeals), last visited on 8/23/2019.
290	 For a definition of tribal governments, see, Chickasaw Nation v. U.S., 208 F.3d 871, 878 (10th Cir. 2000).
291	 Canby, supra, note 19, at page 70.  Accord, Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 14-15 (1987).  To promote further entanglement 
between Native American court systems and the federal court system by creating a U.S. Court of Appeals for Indian Cases or an American 
Indian Supreme Court that is run by the United States, seems counter-productive to the Department of the Interior’s stated policy of self-
determination of the American Indian.  See e.g., Citizen Potawatomi Nation v. Oklahoma, 881 F.3d 1226, 1232 (10th Cir, 2018).  Keep in mind that in 
the United States of America, people are turning to courts and government regulation to manipulate everything from how real estate developers 
create subdivisions, to the amount of trans-fat found in Oreo cookies; therefore, many Native American tribes may prefer reduced federal 
supervision, instead of a greater federal government entanglement.  See e.g., City of Knoxville v. Ambrister, 263 S.W.2d 528, 529-530 (Tenn. 1953) 
and Victor E. Schwartz, et al., Can Governments Impose a New Tort Duty to Prevent External Risks?  The “No-Fault” Theories Behind Today’s High-
Stakes Government Recoupment Suits, (2009) 44 Wake Forest L. Rev. 923, 947.
292	 Carrie E. Garrow, et al., Tribal Criminal Law and Procedure, Second Edition, (Rowman & Littlefield 2015), at pages 38-39, (hereinafter 
“Garrow”).  See also, Learned v. Cheyenne-Arapaho Tribe, 596 F. Supp. 537, 538 (W.D. Okla. 1984).
293	 Garrow, Id., at page 40.  See also, Estate of Komaquaptewa, supra, note 18, at page 4 fn. 15.
294	 S. Plains website, supra, note 17. Oklahoma became a part of the United States of America in 1907.  www.history.com/topics/us-states/
oklahoma.
295	 See e.g., U.S. v. Long, 324 F.3d 475, 477 (7th Cir. 2003) and U.S. v. Long, 183 F. Supp. 2d 1106, 1108 (E.D. Wis. 2002).
296	 See, Duro v. Reina, 495 U.S. 676, 691 (1990); Caddo Nation of Oklahoma v. Wichita and Affiliated Tribes, 877 F.3d 1171, 1174 (10th Cir. 
2017); Jackson County ex rel. Jackson v. Swayney, 352 S.E.2d 413, 418 (N.C. App. 1987); and Wash. Stat. Ann. § 13.38.040.  But see, Application 
of Denetclaw, 320 P.2d 697, 701 (Ariz. 1958) as an example of a pre-Duro state case holding that Courts of Indian Appeals were not federal 
courts.
297	 Tillett v. Hodel, supra, note 9, at pages 382-383, (discussing the Congressional delegation of plenary power to the Department of the Interior 
to establish the Court of Indian Offenses).  Cf, C’Hair v. District Court of Ninth Judicial Dist., 357 P.2d 723, 736 fn. 3 (Wyo. 2015).
298	 Santa Clara Pueblo v. Martinez, 436 U.S. 49, 64 fn. 17 (1978); Dry v. U.S., 235 F.3d 1249, 1254 (10th Cir. 2000); Hebah v. U.S., 456 F.2d 696, 706 
(Ct. Cl. 1972); Takes Gun v. Crow Tribe of Indians, 448 F. Supp. 1222, 1225 fn. 4 (D. Mont. 1978); and Griffith v. Choctaw Casino of Pocola, 230 P.3d 
448, 492 fn. 11 (Okla. 2009).  See also, U.S. v. Enas, 255 F.3d 662, 668 (9th Cir. 2001).
299	 See also, 25 U.S.C. § 1311(4) for another example of Congress enabling the funding for training of judges of the Court of Indian Offenses.
300	 U.S. v. Red Lake Band of Chippewa Indians, 827 F.2d 380, 383-384 (8th Cir. 1987) and U.S. v. Story County, Iowa, 28 F. Supp. 3d 861, 870 (S.D. 
Iowa 2014).
301	 CFR magistrates are also called “judge” or “magistrate judge” in caselaw.  See e.g., Auto Owners Ins. Co. v. Saunooke, 54 F. Supp.2d 585, 586 
(W.D.N.C. 1999); Standing v. Hadden, 1 Okla. Trib. 127, 131 (Ct. Ind. App. – Wichita 1987); and Daingkau v. Lujan, 10 Okla. Trib. 561 (Ct. Ind. App. – 
Kiowa 11/16/2007), at page 2.
302	 Alvarez v. Lopez, 835 F.3d 1024, 1035 (9th Cir. 2016), O’Scannlin concurring.  
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a variety of civil matters303 involving Native Americans facing divorce, custody, tort, personal 
injury and land disputes.304  The Bureau of Indian Affairs’ Southern Plains Region explains the 
court set-up and criminal jurisdiction in Indian Country as follows:

The CFR Court is a trial court and parties present their cases before a Magistrate. Appeals 
may be taken from the trial court to the Court of Indian Appeals.

Criminal misdemeanour cases involving Indians in Indian country must be heard in tribal 
courts or the CFR Courts, since criminal cases involving Indians within Indian country are 
not within the state’s jurisdiction. Cross deputization of state and tribal police officers 
provides for needed law enforcement cooperation, especially in areas where Indian land 
parcels are mixed in with non-Indian lands under state jurisdiction.305

Normally, a Court of Indian Offenses cannot hear inter-tribal government challenges306 or cases 
where a non-Indian refuses to consent to a tribal court’s civil jurisdiction.307  Likewise, federal 
courts will be reluctant to step into cases being heard by the Court of Indian Offenses.308  Full 
faith and credit will be employed to case judgments rendered by the Court of Indian Offenses in 
state or other American federal courts.309  On the other hand, Courts of Indian Appeals can only 
hear cases such as governmental breach of contracts or tribal worker’s compensation matters 
against a Native American tribe, to the extent that the tribe waives sovereign immunity.310  

     The Court of Indian Offenses has a trial level and an appellate division.311  The name “Court of 
Indian Offenses”  is deceiving in defining today’s court, but the name traces back to the Court’s 
original purpose and intent, which was to use the Code of Federal Regulations as a lever to prod 
Native Americans into assimilating with the majority white culture of America.312  CFR courts 
are “now viewed as a vehicle for the exercise of tribal jurisdiction.”313  The Ponca Tribe’s Court of 
Indian Appeals described the unique situation that Courts of Indian Offenses serve as follows:

…it is also well established in this and other jurisdictions that the Court of Indian Offenses (“CFR 
Court”) is not a federal court in the classic sense, nor is it an administrative tribunal.  Rather, the 
twenty or more Courts of Indian Offenses that operate throughout the country, including those 
that serve the Anadarko Area Tribes, function primarily as tribal courts, exercising the inherent 
sovereignty of the Indian tribe.314

303	 Learned, supra, note 31, at page 538.
304	 Id. See also, In Re Absher Children, 750 N.E.2d 188, 191-192 (Ohio App. 2001) and S. Plains website, supra, note 17.
305	 Id., S. Plains website, supra, note 17.
306	 See e.g., Sahmaunt v. Horse, 593 F. Supp. 162, 165 (W.D. Okla. 1984) and Lamere v. Superior Court, 131 Cal. App. 4th 1059, 1066 (Cal. App. 
2005).
307	 Nevada v. Hicks, 533 U.S. 353, 383 (2001); Hot Oil Service, Inc. v. Hall, 366 F.2d 295, 298 fn. 2 (9th Cir. 1966); and State ex rel. Peterson v. 
District Court of Ninth Judicial Circuit, 617 P.2d 1056, 1059 (Wyo. 1980).
308	 See e.g., Dry v. CFR Court of Indian Offenses for Choctaw Nation, 168 F.3d 1207, 1208 fn. 1 (10th Cir. 1999) and Turner v. McGee, 681 F.3d 
1215, 1217 fn. 3 and 1219 (10th Cir. 2012). 
309	 See e.g., Barrett v. Barrett, 878 P.2d 1051, 1054 (Okla. 1994) and Wildcatt v. Smith, 316 S.E.2d 870, 877 fn. 15 (N.C. App. 1984). 
310	 Whiteco Metrocom Div. of Whiteco Industries, Inc. v. Yankton Sioux Tribe, 902 F. Supp. 199, 201-202 (D.S.D. 1995).  This case also established 
that if a tribe wishes to argue that subject matter jurisdiction of a pre-existing Court of Indian Offenses has been pre-empted by a tribal court, but 
the Code of Federal Regulations still lists the validity of a Court of Indian Offenses, it is the tribe’s burden to prove the tribal court has replaced 
the jurisdiction of the Court of Indian Offenses.  Id.  In an interesting twist to sovereign immunity issues, tribal sovereign immunity can override 
the U.S. Bankruptcy Code if the tribe has not waived its sovereign immunity.  See e.g., In Re Greektown Holdings. LLC, 532 B.R. 680, 682 (E.D. 
Mich. 2015).
311	 25 C.F.R. § 11.200(a).
312	 Thlopthlocco Tribal Town v. Tomah, 8 Okla. Trib. 451 (Creek Dist. Ct. 8/16/2004), at page 1.
313	 Cohen, supra note 14, at § 4.04[3][c], at page 226.
314	 Ponca Tribal Election Bd. v. Snake, 1 Okla. Trib. 209, 227 (Ct. Ind. App. – Ponca 11/10/1998).
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The enacting power of Congress to create CFR courts on Indian reservations by legislative 
delegation of regulatory power to the Executive Branch of American government, has been 
upheld by several U.S. Circuit Courts of Appeals.315  

	 Cohen’s Handbook of Federal Indian Law describes today’s version of the Court of Indian 
Offenses as follows:

The jurisdiction of Courts of Indian Offenses is limited.  Criminal jurisdiction is confined 
to Indians, while civil jurisdiction extends to situations in which the defendant is an Indian 
or “at least one party is an Indian.”  In addition, CFR courts may not generally adjudicate 
internal tribal disputes, including election disputes, or hear cases against a tribe absent 
an explicit waiver of sovereign immunity.  These and other limitations prevent CFR courts 
from carrying out significant judicial responsibilities on most reservations, although the 
CFR courts have the advantage of being funded by the BIA [Bureau of Indian Affairs of the 
U.S. Department of the Interior].316

	 The reason a Native American tribe may elect to establish a CFR court is “to provide 
adequate machinery for the administration of justice for Indian tribes in those areas of Indian country 
…where tribal courts have not been established to exercise that jurisdiction.”317  Stated another way, 
CFR courts are a “bare bones” stop-gap measure allowing a tribe to have a judicial branch until 
that tribe elects to create its own court system.318  

	 In 2008, Congress expanded the jurisdictional authority of the Court of Indian Offenses 
by increasing penalties, criminalizing additional drug offenses, addressing domestic violence, 
and giving Courts of Indian Offenses flexibility in jury trials.319  Economic support for the Court 
of Indian Offenses comes from Congressional funding, funnelling through the Bureau of Indian 
Affair’s Tribal Justice Support Office.320  When the constitutionality of the creation of Courts of 
Indian Offenses encounter separation of powers legal challenges via habeas corpus petitions, 
American federal courts consistently uphold the U.S. Department of the Interior’s authority to 
establish the CFR courts.321

IV.  Overview of the Court of Indian Appeals

	 The Court of Indian Appeals is the appellate division of the Court of Indian Offenses.322  
The official title for judges of this court are “appellate magistrates,”323 but these jurists, like 
their Court of Indian Offenses counterparts, are usually called “judges.”324  Each Court of Indian 
Appeals judge is appointed by the Assistant Secretary of the Department of the Interior’s 
Bureau of Indian Affairs, with the approval of the tribes that fall within the jurisdiction of the 
specific Court of Indian Appeals.325  A tribe may also request additional requirements for the 

315	 See, Tillett v. Lujan, 931 F.2d 636, 639 (10th Cir. 1991) and Colliflower v. Garland, 342 F.2d 369, 373 (9th Cir. 1965). 
316	 Cohen, supra, note 14, at pages 266-267.  Parenthetical added for clarity.  Footnotes omitted. 
317	 25 C.F.R. § 11.102.
318	 MacArthur v. San Juan County, 391 F. Supp. 2d 895, 966 (D. Utah 2005).
319	 Cohen, supra note 14, at § 22.07[1][d][i], at pages 1450-1451 fn. 25.
320	 Id. at 1450.  See also, 25 U.S.C. § 1311(4).
321	 See e.g., Turner, supra, note 47, at page 1217 fn. 3 and Tillett v. Lujan, supra, note 54, at page 639.  Accord, Tillett v. Hodel, supra, note 9, at 
pages, 382-384.
322	 25 C.F.R. § 11.200(a).
323	 25 C.F.R, § 11.200(c).
324	 See 25 U.S.C. § 1311(4); Santa Clara Pueblo, supra, note 37, at page 64 fn. 17; Iowa Mut. Ins. Co., supra, note 30, at pages 14-15 fn. 6; U.S. 
v. Tepiew, 859 F.3d 452, 458 (7th Cir. 2017); Turner, supra, note 47, at page 1215; U.S. Bancorp v. Ike, 171 F. Supp. 2d 1122, 1125 (D. Nev. 2001); 
Conroy v. Frizzell, 429 F. Supp. 918, 922 (D.S.D. 1977); Fournier v. Roed, 161 N.W.2d 458, 477 (N.D. 1968), Knudson concurring; Wakefield v. Little 
Light, 347 A.2d 228, 238 (Md. 1975); and Manning v. Abeita, 10 Am. Tribal Law 49 (Navajo Sup. Ct. 8/1/2011), at pt. III. 
325	 25 C.F.R. § 11.201(a).
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appointed judges, such as tribal affiliation or knowledge and honour of tribal traditions.326  No 
judge that heard any trial level part of a Court of Indian Offenses case may sit on a Court of 
Indian Appeals appellate panel reviewing the same decision.327  Each Court of Indian Appeals 
has a Chief Judge, who is responsible for administrative and supervisory duties associated 
with court operations.328

	 25 C.F.R. § 11.200(d) firmly establishes that the Court of Indian Appeals is not a mere 
promulgated administrative board or commission,329 but instead a fully independent court by 
declaring the following:

Decisions of the appellate division [of the Court of Indian Offenses] are final and are not subject 
to administrative appeals within the Department of the Interior.330

Each Court of Indian Appeals has a designated clerk of court, appointed by the Chief Judge 
of the Court of Indian Offenses, but still subject to Bureau of Indian Affairs superintendent 
approval.331 

	 Judges of the Court of Indian Appeals serve four-year appointment terms that are subject 
to reappointment.332  The appointed judge must pass a background check and is subject to 
removal for cause.333  Appeals are decided using a three-judge panel and an appellate record 
from the Court of Indian Offenses.334  The appellate record may include transcripts of evidence 
from jury trials.335  The Court Clerk for the Court of Indian Appeals is responsible for assembling 
and filing the appellate record.336  Appellate procedures in the Court of Indian Appeals are similar 
to other appellate courts in the United States.337   While criminal appeals coming before the 
Court of Indian Appeals mandate oral arguments if requested, the granting of oral arguments 
in civil appeals remain within the court’s discretion.338  The Chief Judge of the Court of Indian 
Appeals can set specific court rules that include application dictates for court dockets and the 
time/manner of argument.339  Using this discretion, the Miami Agency Court of Indian Appeals 
recently created a pro se litigant guide for presenting appeals to the court.

	 The Court of Indian Appeals can hear issues as varied as most any other American 
appellate court.  Potential appeals that come before the court include criminal, domestic, 
divorce, probate and personal injury.340  Courts from non-Indian jurisdictions have cited, and 

326	 25 C.F.R. § 11.201(e).  See e.g., MacArthur, supra, note 57, at page 1315 and In Re Howard, 1 Am. Tribal Law 438 (Navajo Sup. Ct. 5/28/1997), 
at pt. IV(A), (noting that the Navajo Court of Indian Offenses applied Navajo tribal traditions as early as 1892).
327	 25 C.F.R. § 11.200(c).
328	 25 C.F.R. § 11.200(b).
329	 E.g., the Board of Indian Appeals or the Board of Indian Contracts, which are both administrative bodies.  See, Stock West Corp. v. Lujan, 
982 F.2d 1389, 1393 (9th Cir. 1993) (Interior Board of Indian Appeals) and Kaw Nation v. Norton, supra, note 10, at page 1321 (Interior Board of 
Contract Appeals).
330	 Parenthetical added for clarity.
331	 25 C.F.R. § 11.203(a).
332	 25 C.F.R. § 11.201(b).  
333	 25 C.F.R. § 11.2011 (c) and (d) and 25 C.F.R. § 11.202.  
334	 25 C.F.R. §§ 11.206 (criminal), 11.911 (juvenile), and 11.800 (civil/catch-all).
335	 See, e.g., 25 C.F.R. § 11.314 (criminal jury trials) and 
336	 25 C.F.R. § 11.803.
337	 See, 25 C.F.R. §§ 11.800, 11.801 and 11.804.  Rules such as waiver of appellate issues due to the failure of a litigant to preserve error apply 
to both sets of courts.  Hicks v. Aldridge, 2004 WL 5748555 (Nev. Inter-Tribal Ct. App. 8/25/2004), at page 2.
338	 25 C.F.R. § 11.805.
339	 25 C.F.R. § 11.806.  An example of a rule set out exclusively by the Miami Agency Court of Indian Appeals is that oral arguments may be 
conducted via Skype or telephone, or at an off-site location such as a law school.  See Appellate Rule 8 for the Miami Agency Court of Indian 
Appeals.  
340	 See generally, 25 C.F.R. § 11.800 and Kaulaity v. Bear, 9 Okla. Trib. 186 (Ct. Ind. App. – Kiowa 1/27/2006), at page 1.
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honoured, decisions from the Court of Indian Appeals.341  This paper shall now turn to some of 
the unique cases heard by Court of Indian Appeals jurists.

	 Legal disputes in Indian Country offer questions that can be intellectually challenging342 
and unfound in most other court systems.  Where else can an appellate jurist intertwine the 
federal mobster/mafia R.I.C.O. statute343 with a treaty entered into by the United States and an 
Indian tribe in the 1850s?344  Other courts seldom address the ancient Western North American 
tradition of “eel hooking”345 as a constitutional right.346  These cases couple with million-dollar 
legal issues addressing overseeing casino gambling.347  The Court of Indian Appeals has 
addressed racial issues such as the disenfranchisement and disenrollment of former slave 
freedman “Black Seminole” Indians.348  The Court of Indian Appeals also considers appeals 
interpreting the inter-play between pre-U.S. Constitution tribal/federal treaty relations and 
the 1968 Indian Civil Rights Act (“I.C.R.A.”)349 where there appears to be a judicial vacuum of  
jurisdiction.350  On a few, rare situations, a tribe may be  judicially served by both a tribal court 
and a CFR court acting simultaneously, with the two  courts addressing separate areas of tribal 
law.351  

	 The general civil jurisdiction of CFR courts regarding Native American tribal members 
is unlimited, except to the extent that the tribes themselves limit the court’s subject matter 
jurisdiction by ordinance or resolution.352  Criminal jurisdiction for the Court of Indian Offenses 
is normally set by the U.S. Code, the Code of Federal Regulations or tribal ordinance.353  The 
Court of Indian Offenses, which includes the Court of Indian Appeals, is a court of limited 
jurisdiction354 and therefore CFR courts are not at liberty to waive subject matter jurisdiction.355  

341	 See e.g., Learned, supra, note 31, at pages 538 and 540; Fredericks v. Eide-Kirschmann Ford, Mercury, Lincoln, Inc., 
462 N.W.2d 164, 171 (N.D. 1990), Vande Walle concurring; Wells Fargo Bank, Nat. A’ssn v. Apache Tribe of Oklahoma, 
360 P.3d 1243, 1257 fn. 15 (Okla. App. 2014); and In Re Freud’s Estate, 66 P. 476, 477 (Cal. 1901).
342	 See e.g., Holder v. Hunter, 2 Okla. Trib. 269, 274 (Ct. Ind. App. - Delaware 1991), discussing the “law of the case doctrine.”
343	 18 U.S.C. § 1962.  R.I.C.O. stands for “Racketeer Influenced and Corrupt Organizations.”
344	 See, Seminole Nation Dev. Authority v. Morris. 7 Okla. Trib. 67 (Creek Dist. Ct. 2000), at pages 1-2.  This case started in the Court of Indian 
Offenses.  Id.
345	 Eel hooking is a type of sport fishing.  See, https://www.gearweare.com/how-to-catch-eels/. 
346	 See, The Yurok Tribe v. Oliver, 1996 WL 34573148 (Ct. Ind. App. – Yurok 5/24/1996), at pages 1 and 4-5.
347	 See e.g., Captain v. Ross, 4 Okla. Trib. 306, 313-314 (Ct. Ind. App. – Eastern Shawnee 1995).
348	 Business & Corp. Reg. Comm. v. Haney, 8 Okla. Trib. 619 (Ct. Ind. App. – Seminole 2002), at page 1.  This case was dismissed as an internal 
tribal matter.
349	 25 U.S.C. § 1302(a).  The U.S. Constitution does not apply to Native Americans because tribal governments’ inherent sovereignty pre-
existed the United States of America.  See, Kelsey v. Pope, 809 F.3d 849, 855 (6th Cir. 2016) and U.S. v. Wadena, 152 F.3d 831, 857-859 (8th Cir. 
1998).  In a note of irony, the most recent decision to confirm this theory is Spurr v. Pope, 933 F.3d ____, 2019 WL 4009131 (6th Cir. 8/26/2019), 
at page 3.  Last visited on 8/31/2019.  The reason this is ironic is that the Spurr decision affirms the validity of a decision of the Nottawaseppi 
Huron Band of the Potawatomi Indians Supreme Court, a tribal appellate court where the author of this paper serves as Chief Justice.  Id., and 
https://www.nhbpi.org/tribal-court/. Last visited on 8/31/2019.
350	 Ponca Tribal Election Bd., supra, note 53, at pages 226-229 and 241; Standing v. Hadden, 1 Okla. Trib. 127 (Ct. Ind. App. - Wichita 1987); 
Rogers v. Todd, 9 Okla. Trib. 462 (Chickasaw Sup. Ct. 2006), at page 4; and Combrink v. Allen, 3 Okla. Trib. 46, 55 (Ct. Ind. App. – Tonkawa 1993).
351	 See e.g., Matter of A.W., 8 Okla. Trib. 609 (Ct. Ind. App. - Chickasaw 2001), at Reporter’s Note, discussing the CFR court addressing 
grandparent visitation issues, which the tribal court cannot consider.  The Te-Moak Tribe is a CFR court that uses a commercial tribal appellate 
broker, the Nevada Inter-Tribal Court of Appeals, to handle appellate matters pursuant to 25 C.F.R. § 11.800.  See, McDade v. Garcia, 1997 WL 
34704353 (Nev. Inter-Tribal Ct. App. 9/11/1997), at page 1.
352	 See, Parker v. Saupitty, 1 Okla. Trib. 1, 5-6 (Ct. Ind. App. – Comanche 1979); Leyva v. Hyeoma, 2003 WL 25856876 (Nev. Inter-Tribal Ct. App. 
8/15/2003), at pages 1-2; and 24th Business Committee of Cheyenne-Arapaho Tribes of Oklahoma v. Swallow, 1 Okla. Trib. 74, 78 (Ct. Ind. App. – 
1986).  See e.g., B.G.Y. v. Comanche Tribal Children’s Court, 1 Okla. Trib. 194, 198-199 (Ct. Ind. App. – Comanche 1988) for an example of an area 
where a tribe specifically withheld subject matter jurisdiction from a CFR court.
353	 See e.g., Stevens v. Te-Moak Tribe of Western Shoshone Indians, 2003 WL 25856844 (Nev. Inter-Tribal Ct. App. 11/18/2003), at page 1 
(disorderly conduct) and Temoke v. Te-Moak Tribe of Western Shoshone Indians, 2003 WL 25856875 (Nev. Inter-Tribal Ct. App. 8/5/2003), at page 
2 (discussing  criminal jurisdiction generally).  The Te-Moak Tribe reverted to a CFR court judiciary from a tribal court in 2017.  See generally, 
https://elkodaily.com/news/local/te-moak-court-closed/article_1df4789f-6d80-5500-bde2-dd48a77c36ff.html.  The Nevada Inter-Tribal Court of 
Appeals usually handles traditional tribal court appeals.  See, https://itcn.org, last visited on 9/2/2019.
354	 Wright v. Cannedy, 2 Okla. Trib. 363, 372 (Ct. Ind. App. – Wichita 1992)
355	 Apache Election Bd. v. Chalepah, 10 Okla. Trib. 556 (Ct. Ind. App. – Apache 2007), at page 1.  See also, Grant v. Grievance Comm. of Sac & Fox 
Tribe, 1. Okla. Trib. 34, 44 (Ct. Ind. App. Sac & Fox 1981); and Ponca Tribal Election Bd. v. Simpson, 11 Okla. Trib. 522 (Ct. Ind. App. – Ponca 2009), 
at page 2, discussing 25 C.F.R. § 11.118.
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One CFR court, discussing the policy of non-intervention in internal tribal political disputes, 
declared the following:

Until or unless the KIC [tribal governing council] explicitly passes a resolution, ordinance, or 
referendum granting this court jurisdiction … the CFR court is without subject matter jurisdiction 
to hear this matter.356

Simply put, the Court of Indian Appeals will apply Due Process to cases coming before it.357  
Neither CFR courts, nor tribal governments, can flippantly use “sovereign immunity” as an 
excuse for undermining constitutional Due Process.358 

	 CFR courts have heard litigation involving grandparent visitation rights,359 injunctions,360 
termination of parental rights cases,361 employment issues,362 and contract/corporation 
issues.363  Courts of Indian Appeals address Equal Protection issues,364 interlocutory appeals,365 
constitutional powers issues,366 and administrative court procedural matters such as oral 
arguments or settlement conferences.367  A final interesting twist that CFR courts frequently 
address, that other federal appellate courts seldom see, is the transfer of jurisdiction from CFR 
courts back to tribal courts368 (and occasionally from tribal courts returning jurisdiction to CFR 
courts).369  It is now time to compare the Court of Indian Appeals with other federal appellate 
courts.

V.  �Comparison of the Court of Indian Appealswith other American Federal 
Appellate Courts

	 Congress has a duty to create some “inferior federal courts,” which carry judicial powers 
not vested in the U.S. Supreme Court.370  The Due Process duties of a judge on the Court of 
Indian Appeals is virtually identical to the work obligations and expectations of a jurist serving 
on one of the U.S. Court of Appeals, -- or some other appellate judgeship --, even though the tribal 
courts apply the Indian Civil Rights Act instead of the Fifth, Sixth, or Fourteenth Amendments 
of the U.S. Constitution.371  There are, however, some significant differences as to how the 
356	 Tofpi v. Otioby, 11 Okla. Trib. 422 (Ct. Ind. App. – Kiowa 2009), at page 3.  Emphasis in original text.
357	 Enyart v. Eastern Shawnee Election Bd., 9 Okla. Trib. 290 (Ct. Ind. App. - E. Shawnee 2006), at page 2, declaring “Congress must establish a 
supreme court.  They may establish inferior tribunals.”  (Emphasis in original text). The Chickasaw tribal courts have addressed cases, such as 
divorces, that originally were filed in a CFR court, and then the divorces were transferred to a tribal court upon subject matter jurisdiction being 
established.  See e.g., Rogers, supra, note 89, at page 1.
358	 McDade v. Individual Members of the Te-Moak Council, 2000 WL 35782656 (Nev. Inter-Tribal Ct. App. 3/8/2000), at page 1.
359	 In Re C.D.S., 10 Okla. Trib. 200, 203 and 206 (Ct. Ind. App. – Delaware 1988); and Matter of A.W., supra, note 90, at page 1.
360	 Bointy v. Palmer, 10 Okla. Trib. 628 (Ct. Ind. App. – Kiowa 2001), at page 1.
361	 Rosas v. Comanche Nation Children’s Court, 11 Okla. Trib. 84 (Ct. Ind. App. – Comanche 2008), at page 1.
362	 Bointy v. Tsatoke, 10 Okla. Trib. 624 (Ct. Ind. App. – Kiowa 2001), at page 1; 
363	 Seminole Nation Dev. Auth., supra, note 83, at page 3
364	 Garcia v. South Fork Band of the Te-Moak Tribe of Western Shoshone Indians of Nevada, 1999 WL 34996178 (Nev. Inter-Tribal Ct. App. 
6/30/1999), at page 1.
365	 Business Committee v. Burgess, 9 Okla. Trib. 96 (Ct. Ind. App. – Comanche 2005), at page 1.  But see, Wahkinney v. Wahkinney, 2 Okla. Trib. 
11, 18-19 (Ct. Ind. App. – Comanche 1990) and Kerchee v. Kerchee, 2 Okla. Trib. 132 Ct. Ind. App. – Comanche 1990), at page 1, where the court 
discouraged interlocutory appeals in two separate CFR court appeals.
366	 In Re Veto Power of Chief of Eastern Shawnee Tribe of Oklahoma, 11 Okla. Trib. 167 (Ct. Ind. App. – E. Shawnee 2008), at page 1.
367	 Summerfield v. Byrd, 1998 WL 35297266 (Nev. Inter-Tribal Ct. App. 11/13/1998), at page 1 and Tall Bird v. Election Bd. of Cheyenne-Arapaho 
Tribes of Oklahoma, 1 Okla. Trib. 169, 171-173 (Ct. Ind. App. – Cheyenne-Arapaho 1987).
368	 In Re Ford, 4 Okla. Trib. 459, 464-465 (Chickasaw Sup. Ct. 1995) and McCormick v. Election Committee of Sac & Fox Tribe of Oklahoma, 10 
Okla. Trib. 8, 16-17 and 20 (Ct. Ind. App. – Sac & Fox 1980).  Cf., Smith v. Watty, 2007 WL 7080184 (E. Band of Cherokee Dist. Ct. 10/11/2007), at 
page 1, for a tribal court finishing an estate motion filed in a CFR court 25 years before.
369	 In Re McCauley, 8 Okla. Trib. 31 (Kaw Sup. Ct. 2003), at page 5, discussing a tribe returning jurisdiction from a tribal court to a CFR court.  
This reverse process is done by CFR resolution initiated by the tribe.  See e.g., 68 Fed. Reg. 22,728 (2003).
370	 Martin v. Hunter’s Lessee, 14 U.S. 304, 315 (1816),  
371	 See e.g., Bird v. Glacier Elec. Coop. Inc., 255 F.2d 1136, 1138 (9th Cir. 2001); Settler v. Yakima Tribal Court, 419 F.2d 486, 488 (9th Cir. 1969), 
discussing the distinction between a CFR court and a traditional Native American tribal court.  Similar Due Process rules apply between Indian 
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two judicial positions and roles of Court of Indian Appeals judges and other federal appellate 
judges are addressed and viewed by the public.  For clarity, this comparison shall call a judge 
serving on the U.S. Court of Appeals bench a “federal judge” and a jurist serving on the Court of 
Indian Appeals a “CFR judge.”  

	 An obvious difference between the two positions is that a CFR judge, who is appointed 
under an odd variant of Article I, § 8, clause 9 of the U.S. Constitution372 (“Article I judges”), 
serves a renewable four-year term,373 while an “Article III”374 federal judge (district, circuit and U.S. 
Supreme Court), enjoys a lifetime appointment.375  Article I judges are not guaranteed lifetime 
appointments.376 Congress has the power to create federal judgeships with term limits and 
mandatory retirement ages for judges under Article I, § 8.377  The prestige associated with being 
an Article III federal judge greatly outweighs that of a CFR court appointment.378  A federal 
district, circuit or U.S. Supreme Court judgeship is a full-time job379 -- which is limited solely to 
addressing judicial duties380 -- while the CFR judgeship is a part-time obligation.381  Each federal 
judge has a full-time staff that generally includes at least one secretary and two law clerks in 
addition to the staff associated with the clerk of the court’s office.382  The CFR judge has the 
clerk of court -- that services the entire court -- but no designated staff.383  A federal judge is 
paid a set salary,384  while a CFR judge is paid by the hour.385  There are several other less glaring 
differences in the judicial roles. 

	 Since CFR judges often serve as judges on other tribal courts386 or have a private law 
practice in addition to their Court of Indian Appeals duties, the CFR judge is less prone to 
embrace the perceived haughtiness associated with Article III federal judges.387  For a CFR 

Country courts and American state courts.  See, e.g., St. Germaine v. Chapman, 505 N.W.2d 450, 451 (Wis. App. 1993). The Indian Civil Rights Act, 
at 25 U.S.C. § 1302(a)(8), is the Indian Country version of the U.S. Constitution’s Due Process Clause.  See e.g., Burns v. Wilson, 346 U.S. 137, 142 
(1953) and Skelton v. State, 655 S.W.2d 302, 304 (Tex. App. 1983) for examples of the U.S. Supreme Court (in a military case) and state courts 
acknowledging their duty to protect a litigant’s Due Process rights.
372	 Art. I, § 8, cl. 9 of the U.S. Constitution says “The congress shall have power…To constitute tribunals inferior to the Supreme Court.”  When 
the U.S. Constitution has not enumerated the jurisdiction or powers of a court, Congress has the discretion to designate the jurisdiction of a 
court as Congress deems fit.  Osborn v. Bank of the U.S., 22 U.S. 738, 820-821 (1824).    
373	 25 C.F.R. § 11.201(b).  Other Article I, § 8 federal judgeships serve renewable fixed-term appointments, such as the eight-year term a U.S. 
Magistrate Judge enjoys and the 14-year appointments for U.S. Bankruptcy Court judges.  See, 28 U.S.C. §§ 631(e) and 152(a)(1).  Judges of the 
U.S. Court of Appeals for the Armed Services serve a 15-year term.  10 U.S.C. § 942(b)(2).  Likewise, U.S. Tax Court Judges serve a 15-year term.  
26 U.S.C. § 7743(e).

374	 Art. III, § 1 of the U.S. Constitution states:
The judicial power of the United States, shall be vested in one Supreme Court, and such inferior courts as congress may from time to time 
establish.  The judges, both of the Supreme Court and inferior courts, shall hold their offices during good behavior, and shall, at stated times, 
receive for their services, a compensation, which shall not be diminished during their continuance in office.
375	 Art. III, § 1, U.S. Const. and Adams v. C.I.R., 841 F.2d 62, 64 (3rd Cir. 1988).  
376	 See, The Glidden Company v. Zdanok, 370 U.S. 530, 593 (1962), Douglas dissenting.
377	 See e.g., In Re Rivers, 19 B.R. 438, 442 (Bkcy. E. D. Tenn. 1982), rev’d on other grounds, 714 F.2d 142 (6th Cir. 1983).
378	 Compare, Pedreira v. Sunrise Children’s Services, Inc., 802 F.3d 865, 871 (6th Cir. 2015) and In Re Disciplinary Action Against Michael, 836 
N.W.2d 753, 765 (Minn. 2013), (attorney disrespecting tribal court).  Other federal judgeships, such as military judges, struggle with enjoying the 
respect shown to Article III federal judges.  See, Courtney v. Williams, 1 M.J. 267, 272 (C.M.A. 1976), Ferguson concurring, stating that military 
judges should enjoy the equal respect and prestige that other federal judges enjoy.
379	 See e.g., Dixon v. Coburg Dairy, Inc., 369 F.3d 811, 815 (4th Cir. 2004), Circuit Judges voting to rehear appeal en banc.  An Article III federal 
judge can go on semi-retirement, called “Senior Status” as a part-time judge, if the retired judge served on the federal bench at least a decade 
or more.  See, 28 U.S.C. § 371.  There are some part-time U.S. Magistrate Judges.  See, Chris Guthrie, et al., Inside the Judicial Mind, (2001) 86 
Cornell L. Rev, 777, 798 fn. 41.
380	 U.S. v. Landers, 690 F. Supp. 615, 623 (W.D. Tenn. 1988).
381	 See e.g., Cole, supra, note 21, at pages 289 and 292, (for a discussion on how part-time tribal judges also juggle a private law practice).
382	 See, Steven I. Friedland, Expert Testimony on the Law:  Excludable or Justifiable? (1983) 37 U. Miami L. Rev. 451, 454 fn. 29.
383	 25 C.F.R § 11.203(b).
384	 See https://www.uscourts.gov/judges-judgeships/judicial-compensation for a list of Article III federal judges’ salaries.  Last visited on 
8/26/2019.
385	 See generally, Paul J. Larkin, Jr., et al., The Violence Against Women Act, Federal Criminal Jurisdiction, and Indian Tribal Courts, (2012) 27 BYU 
J. of Pub. L. 1, 8-9.
386	 Cf., Kevin K. Washburn, American Indians, Crime, and the Law, (2006) 104 Mich, L. Rev. 709, 721 fn. 44, noting that some federal courts have 
part-time U.S. Magistrate Judges assigned solely to handle arraignment and preliminary matters in remote parts of Indian Country.
387	 See, e.g., Tracy v. Alvarez, 773 F.3d 1011, 1024 (9th Cir. 2014), Kozinski, dissenting, where the judge gave a tribal court an unflattering 
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judge, excessive arrogance could justify an immediate dismissal from the bench “for cause.”388  
On the other hand, Article III federal judges can only be removed from office via the rarely used 
impeachment process of two-thirds vote of the U.S. Senate. 389  The fact that a CFR judge is not 
insulated from the rest of society is advantageous in avoiding the air of superiority sometimes 
associated with life-tenured judges.390  Even some Article III federal judges have noted the 
attitude contrast and conflict that exists between life-time appointed judgeships and elected 
(or term-dictated) judgeships.391

 	 One of the key differences between courts in Indian Country and other court systems 
is how the law is reviewed and applied in Indian Country.  Most non-Indian courts are 
suppose to apply the most recent caselaw on a topic appearing before the court392 or follow 
a straightforward statute or rule.393  Both CFR courts and tribal courts must apply extremely 
diverse and intertwined laws, regulations, ordinances and traditions.394  Courts hearing cases 
involving Federal Indian Law must also apply treaties, some of which are older than the United 
States of America.395  One Federal Indian Law scholar explained this quandary as follows:

Presently, tribal courts are as diverse in structure and practice as the cultures they serve.  
Some tribes, most notably the Iroquois and the Pueblos, have retained traditional forms of 
dispute resolution that are conducted in privacy.  Little detail is known or divulged about 
these proceedings.  Other tribes have kept CFR courts. Still others have established new 
court systems that attempt to blend the required portions of Anglo-American procedural 
safeguards with traditional cultural beliefs and practices…Tribal courts are here to stay, 
and as they have increased in number and strength, the friction between tribal, state, and 
federal courts has grown.396

	 Even within the Courts of Indian Offenses, judges must juggle federal statutory laws, the 
Code of Federal Regulations, tribal ordinances and tribal customs that vary greatly between 
tribes; so stare decisis is not as consistent in application in Court of Indian Offenses scenarios 
as the doctrine applies in other federal courts.397  Justice Raymond D. Austin, retired from the 
Navajo Nation Supreme Court, notes that since the 1930s, “In all civil cases the Court of Indian 
Offenses shall apply any ordinances or customs of the tribe, not prohibited by…federal laws.”398  
This premise makes uniformity of caselaw in Indian Country difficult.399

comparison to a “court run by marsupials.”  This same judge later resigned the bench shortly thereafter because former law clerks accused him 
of arrogance and other inappropriate behaviour towards staff members.  See, https://www.nytimes.com/2017/12/18/us/alex-kozinski-retires.html.  
Last visited on 8/26/2019.
388	 See, 25 C.F.R. § 11.202.   Cf., Summerfield, supra, note 106, at page 2
389	 See e.g., Hastings v. U.S., 837 F. Supp. 3, 4 fn. 2 (D.D.C. 1993)
390	 See e.g., Peretz v. U.S., 501 U.S. 923, 938-939 (1991), where the U.S. Supreme Court talks of the “district judge – insulated by life tenure 
and irreducible salary – is waiting in the wings, fully able to correct errors” of any lowly U.S. Magistrate Judge, “who is susceptible to outside 
pressures.”  Cf., Butler v. McKellar, 494 U.S. 407, 427 fn. 8 (1990), Brennan dissenting, for similar views being expressed about state court judges 
being subject to political pressure that U.S. District Judges avoid.  U.S. President Harry S. Truman once sarcastically commented, “Whenever 
you put a man on the Supreme Court, he ceases to be your friend, you can be sure of that.”  Alex Ayers, The Wit and Wisdom of Harry S. Truman, 
(Meridian 1998) at page 146, (hereinafter “Ayers”).  President Truman nominated four Justices to the U.S. Supreme Court, Chief Justice Fred M. 
Vinson and Associate Justices Tom C. Clark, Harold H. Burton and Sherman Minton.  https://www.trumanlibraryinstitute.org/tru-history-scotus/, 
last visited on 8/27/2019.
391	 See e.g., Bradley v. Indiana State Election Bd., 797 F. Supp. 694, 697 (S.D. Ind. 1992)
392	 See e.g., Latta v. State, 88 S.W.3d 833, 841-842 (Ark. 2002), Brown dissenting.
393	 See e.g., State v. Olsen, 399 P.3d 1141, 1150 (Wash. 2017), en banc, Fairhurst, C.J., dissenting.
394	 Jennifer Hendry, et al., Human Rights, Indigenous Peoples, and the Pursuit of Justice, (Sp. 2016) 34 Yale L. & Pol’y Rev. 351, 366.
395	 See e.g., Oneida Indian Nation of N.Y. v. State of New York, 520 F. Supp. 1278, 1286 (N.D.N.Y. 1981), applying the Treaty of Fort Stanwix from 
1768.
396	 Melissa L. Koehn, Civil Jurisdiction:  The Boundaries Between Federal and Tribal Courts, (Fall, 1997) 29 Ariz. St. L. J. 705, 712.
397	 See e.g., Auto Owners Ins. Co., supra, note 40, at page 586.
398	 Raymond D. Austin, American Customary Law in the Modern Courts of American Indian Nations, (2011) 11 Wyo. L. Rev. 351, 359.
399	 See generally, Blackfeet Indian Tribe v. Montana Power Co., 838 F. 2d 1055, 1058 (9th Cir. 1988), discussing the “need for simplification and 
uniformity of law in the administration of Indian law.” 
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	 Stare decisis is predicated on the presumption that similar laws, being applied to similar 
facts, create similar results.400  The late U.S. Supreme Court Justice Lewis F. Powell, Jr. has 
described the theory of stare decisis as follows:

Stare decisis is premised on three basic concepts: (1) it facilitates the judicial task by 
obviating the need to revisit each issue every time it comes before the courts; (2) it 
enhances the stability in the law and establishes a predictable set of rules on which the 
public may rely in shaping its behaviour; and (3) it legitimates the judiciary in the eyes of 
the public because it shows that the courts are not composed of unelected judges free to 
place their policy views in the law.401

The problem with applying stare decisis to Indian law is that the court must interplay statutes 
with ancient treaties that must be read from the viewpoint of Native Americans who entered 
those treaties over a century ago, while still applying today’s evolving legal standards.402  Tribal 
courts blur the application of stare decisis even further because tribal courts are not required 
to adopt or apply decisions from a pre-existing CFR court, but those pre-existing decisions are 
often considered persuasive authority for a newly created tribal appellate court.403  In other 
words, Congressional legislation and federal judicial decisions have been historically fickle 
regarding federal Indian issues.404  

	 Another unique hurdle that judges on the Court of Indian Appeals face is that many 
Native Americans have an inherent, and sadly justified, distrust in American government.405 
U.S. President Harry S. Truman gave America a “Zero minus” grade for their historic treatment 
of Native Americans.406  The reason for Truman’s unflattering fundamental fairness grade can 
be explained by the following quote from the 1869 Presidential Commission Report on Indians 
made to President U.S. Grant:

While it cannot be denied that the government of the United States, in the general terms 
and temper of its legislation, has evinced a desire to deal generously with the Indians, 
it must be admitted that the actual treatment they have received has been unjust and 
iniquitous beyond the power of words to express.

Taught by the government that they had rights entitled to respect; when those rights have 
been assailed by the rapacity of the white man, the arm which should have been raised to 
protect them has been ever ready to sustain the aggressor.

The history of the government connections with the Indians is a shameful record of broken 
treaties and unfulfilled promises.407

Court cases have referred to the treatment of Native Americans by the “white man government” 

400	 See generally, Payne v. Tennessee, 501 U.S. 808, 827 (1991).
401	 Joy v. Penn Harris Madison School Corp., 212 F.3d 1052, 1066 fn. 10 (7th Cir. 2000).  Accord, People v. Maracle, 973 N.E.2d 1272, 1275 (N.Y. 
Ct. App. 2012).
402	 See, Dennison v. Topeka Chambers Indus. Development Corp., 527 F. Supp. 611, 615 and 621 (D. Kan. 1981).
403	 Bullcoming v. Election Bd., 9 Okla. Trib. 682 (Cheyenne-Arapaho Dist. Ct. 2004), at page 1 and page 1 fn. 1.
404	 See e.g., Angela R. Hoeft, Coming Full Circle:  American Indian Treaty Litigation from an International Human Rights Perspective, (Dec. 1995) 
14 Law and Ineq. 203, 253 and Hope M. Babcock, A Civic-Republican Vision of “Domestic Dependent Nations” in the Twenty-First Century:  Tribal 
Sovereignty Re-Envisioned, Reinvigorated, and Re-Empowered, (2005) 2005 Utah L. Rev. 443, 455.
405	 See e.g., Yankton Sioux Tribe v, Gaffey, 188 F.3d 1010, 1018 (8th Cir. 1999); Osage Nation of Indians v. U.S., 97 F. Supp. 381, 407 (Ct. Ci. 
1951); and In Re Parental Rights of S.M.M.D., 272 P.3d 126, 133 (Nev. 2012).  Cf., Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976, 1032 (D.S.D. 2004), 
discussing the lack of interaction between Indian and non-Indian communities feeding into distrust between the two groups.
406	 Ayers, supra, note 129, at page 102.
407	 U.S. v. State of Michigan, 471 F. Supp. 192, 201 (W.D. Mich. 1979).
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as “a legacy of injustice to Indians”408 where “promises and treaties were repeatedly broken or 
ignored as Indians were swept from their lands and homes.”409   Instead of following Plato’s 
“Noble Lie,”410  judges of the Court of Indian Appeals should be totally forthright in their dealings 
with all litigants…especially Native American litigants who have endured so many “Noble Lies” 
from the American government that those lies fail to appear “Noble” anymore.411

	 A final area where the Court of Indian Appeals takes a different path from other American 
federal courts -- a road less travelled -- is in the area of case research and case citation.  While 
most state and federal courts have a formal court decision reporter system, such as the 
Southwestern Reporters or the United States Bankruptcy Reporters, very few tribal courts, 
including the Court of Indian Appeals, have decisions published in book form.412  Decisions 
from tribal courts and the Court of Indian Offenses are spread out among multiple commercial 
internet website reporting services such as Westlaw, Lexis or Casemaker.  Some tribal appellate 
decisions are reported in the Indian Law Reporter413 -- (a loose-leaf periodical) -- and some 
tribal appellate decisions are reported on the individual tribal court website;414 while other tribal 
appellate decisions are intentionally not publicly reported at all.415  Sometimes, the Native 
American court decision reporter system is incomplete and does not offer all relevant opinions 
of a tribal court.416  The ever-shifting appellate court landscape in Indian Country contrasts 
significantly with the relatively entrenched federal court appellate system.417  Since there is no 
“right way” for the various courts in Indian Country to make their decisions public, researching 
Federal Indian Law is cumbersome and difficult.418

VI.  Conclusion 

     The Court of Indian Appeals is a viable and valuable federal appellate court that meets the 
need of providing a judiciary for Native American tribes that either do not wish to create their 
own tribal appeals system or do not have the economic resources to support such.  When 
discussing federal appeals courts, one should not forget to include the U. S. Department of the 
Interior’s Court of Indian Appeals.  As Robert Frost noted in his poem “The Road Not Taken,”419 

408	 Bird v. Glacier Elec. Coop., Inc., 255 F.3d 1136, 1149 (9th Cir. 2001).
409	 Rincon Band of Luiseno Mission Indians of the Rincon Reservation v. Schwarzenegger, 602 F.3d 1019, 1027 (9th Cir. 2010).
410	 Plato’s “Noble Lie” declared that because the ruling leaders of a country were so much wiser and better informed than the ignorant masses, 
that to avoid panic revolts, the leaders would tell happy “lies” (fairy tales) that everything was always great in the society.  The theory is that an 
ignorant society is a happy society.  The quote “You want the truth? You can’t handle the truth!,” from the movie A Few Good Men, is a Hollywood 
example of Plato’s Noble Lie.  Often, the lip service of “What you don’t know, won’t hurt you” actually plays out, “What you don’t know, won’t hurt 
ME.” For a discussion on Plato’s Noble Lie, see, Jason Iuliano, The Supreme Court’s Noble Lie, (Feb. 2018) 51 U.C. Davis L. Rev. 911, 958-959.
411	 For this reason, CFR courts were called “largely unloved” by one tribal appellate court.  See, Flyingman v. Wilson, 10 Okla. Trib. 33 (Cheyenne-
Arapaho 2007), at page 2.
412	 Probably the best-known, book-bound, published Indian court reporter system is the Navajo Reporter. http://www.navajocourts.org/NavRep.
htm.  It is noteworthy that the Navajo Nation is approximately the size of West Virginia, so it makes sense why the Navajo Nation may have a 
more advanced, and better funded, court reports system.  See, https://www.nativeamericanagriculture.com/navajonation.  Both websites last 
visited on 8/29/2019.  
413	 See, http://indianlawreporter.org/.
414	 See e.g., https://www.nhbpi.org/tribal-court/. 
415	 See e.g., http://bishoppaiutetribe.com/tribal-court.html. 
416	 Compare, two different internet reporting services publish Creek Nation Supreme Court appellate decisions.  See, http://casemaker.us/
casebrowsenew.aspx?cat=TRIB&categoryAlias=TribalCourt&state=TRIB&courttype=NAMN with http://www.creeksupremecourt.com/case-law/.  The 
two referenced reporter services have different cases included from different dates, but also include some duplicate cases at other parts of the 
reports.
417	 Tribal governments in Indian Country frequently create or modify appeals court structures.  See, e.g., Smith, supra, note 26, at page 28 fn. 
15, discussing the creation of the Bishop Paiute Tribal Court of Appeals in 2017.  The most recent change in the federal U.S. Circuit Courts of 
Appeals system occurred in 1981, when the old U.S. Court of Appeals for the Fifth Circuit split into the current 5th Circuit and 11th Circuit.  See 
Bonner v. City of Prichard, Ala., 661 F.2d 1206, 1207 (11th Cir. 1981) en banc.
418	 Even within this paper, one will note that citations to the Oklahoma Tribal Cases, (“Okla. Trib.”), have been inconsistent regarding pinpoint 
page citations.   Compare, footnotes 51 (Thlopthlocoo) with footnote 53 (Ponca Tribal Town).
419	 The Road Not Taken (by Robert Frost, 1920):

1	 Two roads diverged in a yellow wood,		  3	 And both that morning equally lay,
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the less travelled path should not be mistaken as inferior to the more familiar avenue. The 
U.S. Department of the Interior’s Court of Indian Appeals offers its own unique and worthwhile 
federal judicial challenges, which should not be overlooked merely because the court is a 
federal appellate “road less travelled.”

	 And sorry I could not travel both,			   In leaves no step had trodden black;
	 But be one traveler, long I stood,			   Oh, I kept the other for another day!
	 And looked down one as far as I could,			   Yet knowing how way, leads on to way,
	 To where it bent in the undergrowth.			   I doubted if I should ever come back.

2	 Then took the other, just as fair,			   4	 I shall be telling this with a sigh,
	 And having perhaps the better claim,			   Somewhere ages and ages hence:
Because it was grassy and wanted wear;			   Two roads diverged in a wood and I –
Though as for that, the passing there,			   I took the one less travelled by,
	 Had really worn them about the same.			   And that made all the difference.
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CASE NOTE

Case name:

Dred Scott v Sandford 60 U.S. 393 (1867)

Court: 

Supreme Court of the United States

Introduction: 

In this case of 	 Dred Scott v Sandford, the appellant Dred Scott sought his freedom from 
that of the defendant John Sandford.420 This followed on previous attempts to garner his 
freedom and that of his wife at state level and would eventually reach the jurisdiction of the U.S. 
Supreme Court on appeal from the Federal Court with the case beginning in February 1856. The 
legal issue related to the validity of the rights of the African American populace under the U.S. 
Constitution and as to whether or not such rights should be conferred upon them as citizens of 
the United States. What was to follow proved to be an extremely inflammatory decision helmed 
by Chief Justice Roger Taney which added fuel to an already polarized political situation and 
played its part in the dissolution of the Union and the beginning of the American Civil War.

Facts of the case: 

Dred Scott was a slave who was owned by John Emerson who resided in the state of Missouri. 
In 1834 Emerson undertook a series of moves as required by his service in the U.S. military. He 
took Scott from Missouri which was a state which was legally a slave state to Illinois which 
was a free state and finally into the Wisconsin Territory, also a free territory. During this period, 
Scott married Harriet Robinson, who became part of the Emerson household. Emerson married 
in 1838, and in the early 1840s he and his wife returned with the Scotts to Missouri, where 
Emerson died in 1843. Scott reportedly attempted to purchase his freedom from Emerson’s 
widow, who would then refuse the sale. In 1846, enlisting the aid of antislavery lawyers, Harriet 
and Dred Scott filed individual lawsuits for their freedom in the Missouri state court. On the 
grounds that their residence in a free state and a free territory, had effectively freed them from 
the bonds of slavery. It was later agreed that only Dred’s case would move forward and the 
decision in that case would subsequently apply to Harriet’s case as well. Although the case 
was long thought to have been unusual, historians have come to note that several hundred 
suits for freedom were filed by or on behalf of slaves in the decades before the Civil War. Before 
the case could progress however, Emerson’s widow had the ownership of Dred and Harriett 
transferred to her brother John Sandford.

Holding:

At the time of the Scott case, America was divided between slave holding and non-slave holding 
states, this forms the basis of Scott’s claim. As a slave he had spent a number of years in 
states which formed part of the non-slave holding Missouri compromise and as such under 
the established precedent he had a claim for his freedom, as per the earlier case of Somerset 
v Stewart.421 A brief examination of the facts would provide for a verdict in favour of Scott, yet 

420	 60 U.S. 393 (1857).
421	 98 ER 499 (1772); Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-
Kent law Review 3.
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Chief Justice Taney would make use of Legal Realism to justify his ultimate decision. 

Theorists in Legal Realism such as Llewellyn have developed upon the philosophy’s original 
perceptions. Llewellyn in particular, has divided decision making into the Grand and Formal 
styles.422 The Grand style consists of deciding cases based on; social factors along with the 
inclination of the Judiciary and later in proceedings rationalising their decision ex post facto.423 
This approach was popular in the early stages of the nineteenth century, the era in which Dred 
Scott was decided. Whereas, the Formal style consists of a strict adherence to precedent and 
the paramountcy of legal rules, law-making is the legislature’s duty and the court’s role should 
merely be interpretive.424 

Dred Scott is a perfect example of the Grand style, particularly Chief Justice Taney’s judgement.425 
At the time, the nation’s bitter divisions between Northern Republicans and Southern Democrats 
over the issue of slavery, created a toxic atmosphere for such a case.426 The political motivations 
were evident as the decision itself, was delayed until the year 1856 in order to have the greatest 
impact on the presidential election.427 Furthermore, of the nine Justices presiding over the Dred 
Scott case, seven had been elected by pro-slavery presidents and only two by Northern anti-
slavery presidents.428 It must also be acknowledged, that a judicial position at the time could be 
used as a stepping stone to a greater political position.429 This lax approach to the separation 
of powers, was another non-legal factor which could have affected the judge’s reasoning and 
behaviour during the case.

Reasoning:

These prejudices and failings inherent in any human institution had a colossal bearing, not 
only on the majority judgement, but also perhaps the motivations behind the dissenting 
judgement.430 Taney’s reference to the African American people of the time as an, “unfortunate 
race” clearly illustrates the fears of these fact sceptics.431 

A major stumbling block in Taney being able to justify the decision he wished to present was 
the very words of the constitution which guaranteed equality for all citizens. In what must be 
described as a perfect example of retrospective rationalisation, he implemented an original 
intent interpretation, one of the first examples of its use.432 The Chief Justice held that when 
the framers of the constitution were drafting the document they did not intend to include 
African Americans as when they made use of the word citizen.433 Taney himself, was a former 
slaveowner and a Democrat, while acting as attorney general to Andrew Jackson he went so 
far as to claim, that African Americans had no rights but those that they received due to the 
kindness of Caucasians.434 Such prejudices must have had a bearing on his decision-making.

One major quandary for the pro-slavery majority was, that in handing down a decision that Dred 

422	 Michael D.A. Freeman, Lloyd’s Introduction of Jurisprudence (8th edn, Sweet and Maxwell 2008).
423	 Karl Nickerson Llewellyn, The Common Law Tradition: Deciding Appeals (Textbook Publishers 2003).
424	 Karl Nickerson Llewellyn, The Common Law Tradition: Deciding Appeals (Textbook Publishers 2003).
425	 60 U.S. 393 (1856) (Taney CJ).
426	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
427	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
428	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
429	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
430	 Hilaire McCoubrey, Nigel D. White, Textbook on Jurisprudence (2nd edn, Blackstone Press 1996).
431	 60 U.S. 393 (1856) (Taney CJ).
432	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
433	 60 U.S. 393 (1856) (Taney CJ).
434	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
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Scott was not a citizen they would lose jurisdiction. Taney and company wanted to hold that the 
Missouri Compromise with the anti-slavery provisions contained within were unconstitutional, 
an outright ruling against Scott’s citizenship would prevent them from doing so.435 Continuing 
with justification to suit his own ends, Taney held that each court had the right to decide whether 
it had jurisdiction or not, he then proceeded to argue that citizenship of one of the states did 
not make one a citizen of the United States automatically.436 This is a direct contradiction of 
the United States own constitution and particularly the intention of the framers. He legitimised 
this reasoning by noting that at the time of the foundation of the nation all African Americans 
were either slaves or had none of the political rights which are fundamental to citizenship.437 
This put plainly is untrue, African American voters participated in ratifying the constitution in a 
number of the states.

Further enforcing his prejudices upon the ruling, Taney mentioned that men such as Dred Scott 
were so inferior that they held no rights which the normal citizens of the United States needed 
to recognise.438 In making this decision the court clearly did not have jurisdiction as they had 
decided Scott was not a citizen. Justice Benjamin Curtis in his dissenting judgement made 
this very argument, yet Taney wished to achieve a political victory for the South and declared 
the Missouri Compromise unconstitutional regardless.439 Rereading Article four, section three, 
clause two of the constitution (the territories clause), as applying only to those territories 
received from Great Britain in the Treaty of Paris.440 In doing this Taney did not quote any of 
the framers nor did he cite any precedent, instead he argued that the original administration 
had not intended to expand the United States any farther.441 This was ignorance of a fact which 
would not have supported his decision, as even at the state’s foundation, plans were being 
made to expand further South.442 To further reinforce this argument Taney made use of the 
Fifth Amendment, noting that no one could be deprived of their property without due process 
and as such any ban on slavery would violate the Fifth Amendment.443

Conclusion:

In conclusion, it is clear that the case of Dred Scott V Sandford is not only an example of 
how non-legal factors can affect a judge’s reasoning, but also the dangers of allowing such 
prejudices to pervade a courtroom. Although theorists such as Llewellyn, have highlighted the 
potential benefits of a grand appeal to reason preventing injustice, Dred Scott represents the 
reverse of this. These prejudices are inherent in all people, therein lies the danger in allowing 
each case to be decided on the moral compass of a judge. Although any institution relying on a 
person’s capacity is bound to be flawed as is human nature, when the judiciary places political 
ambitions and objectives above their duty of impartiality, an injustice occurs. Although Scott 
is an extreme example, which has since been recognised as unjust and fortunately was not 
followed as precedent, the dangers and merits of the approach followed in American Realism 
are nonetheless still evident. This stark warning from the past has never been as relevant as is 
evidenced within the polarisation of the U.S. and the politicisation of its judiciary in the modern 
day.

435	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
436	 60 U.S. 393 (1856) (Taney CJ).
437	 60 U.S. 393 (1856) (Taney CJ).
438	 60 U.S. 393 (1856) (Taney CJ).
439	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
440	 60 U.S. 393 (1856) (Taney CJ).
441	 Don E. Fehrenbacher, The Dred Scott Case: Its Significance in American Law and Politics (Oxford University Press 1978).
442	 Paul Finkelmann, “Scott V Sandford: The Court’s most Dreadful Case and How It Changed History” (2006) 82 Chicago-Kent law Review 3.
443	 60 U.S. 393 (1856) (Taney CJ).
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CASE NOTE

Case name:

Mogul of Ireland limited v Tipperary (North Riding) County Council [1974] IR 260 (SC)

Court:

Supreme Court- (O Higgins CJ, Walsh, Budd, Henchy and Griffin JJ)

Facts of the case:

On the 3rd of July 1971, a group of 6 masked men raided a mining premises near Silvermines 
Nenagh. They violently overpowered security men and placed a number of explosive charges 
under the main electrical transformer causing damage to the transformer and terminating the 
applicants mining activities for a period. At the request of the applicant the judge stated the 
case to the Supreme court of the question whether the respondent, the County Council, was 
liable to pay the applicant compensation for the applicant’s consequential loss arising from the 
explosion which amounted to £220,000. The applicant sought a total of £249218.20 for both 
damages suffered and the consequential loss. The damage was caused maliciously and the 
persons who caused it constituted an unlawful assembly at that time.

Question:

The question to the Supreme Court was in these circumstances whether the applicant is entitled 
to consequential loss in accordance with s 135 of the Act of 1836 or s 1 of the Act of 1853.

Holding:

It was held by the court in the ratio of two to three that consequential loss was not recoverable. 
Henchy, Budd and Griffin JJ held that consequential losses were not recoverable, while O 
Higgins CJ and Walsh J dissented arguing that consequential damages were recoverable.

The court upheld the decision of Henchy, following the precedent of the similar case of Smith 
v Caravan and Monaghan Councils444, concluding that consequential loss was not recoverable.

Reasoning: 
O’Higgins CJ

O’Higgins J held that under s 1 of the Act of 1853 applicants are entitled to consequential loss 
but not under s 135 of the Act of 1836. Judge Walsh also agreed.

 He began by discussing s 135 of the Act of 1836, Act of 1836 provides that in all cases 
“maliciously or wantonly setting fire to, burning or destroying the property therein specified” 
the decision is then made by the Circuit Court to decide the amount of compensation the 
person injured is awarded. The question whether consequential loss was recoverable was still 
unanswered until the Supreme court concluded in the case of Smith v Cavan and Monaghan 
County Councils445 that consequential loss is not recoverable. 

444	 [1949] IR 322.
445	 [1949] IR 322.
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The applicant urged the Court not to follow this decision, as seen in the case of the Attorney 
General v Ryan’s Car Hire Ltd446 where the court decided that it was not bound by the rule of stare 
decisis, if the court is satisfied that earlier decision was clearly wrong. However, O’Higgins is 
satisfied that Smiths case is not an exceptional case acknowledging that all relevant authorities 
were cited including relevant case law therefore the decision should be accepted as precedent.

Nevertheless, this case applies to both s 1 of the Act 1853 and s 135 of the Act of 1836, as 
Smiths case only applied to s 135 of the Act of 1836. Section 1 of the Act of 1853 included 
the words “all damages”. O’Higgins CJ applies the Literal Rule to the statute to interpret the 
meaning of the Act. It is assumed that words are not included in a statute unless necessary. 
It includes in statute the word “all”. All damages can be “direct physical damage to property or 
they can be consequential by reason of the property being unusable”. He concludes that the 
use of the words “all damages” in s 1 of the Act of 1853 indicates an intention to cover not only 
physical damage to the property but also the consequential losses sustained by the injured 
person. 

In conclusion, he adds the final point that the word “traverses” as used in the section refers to 
“denials and means no more”. Therefore, concluding that the applicants are entitled to recover 
consequential loss under s 1 of the Act of 1853 but not under s 135 of the Act of 1836. Judge 
Walsh agrees with O’Higgins judgement.

Henchy J

Henchy J concludes that the applicant had not shown sufficient evidence that the ruling in 
Smith v Cavan Monaghan County Council447 was incorrect and therefore he was inclined to follow 
the decision of the previous case when making his judgement.

Discussing the Acts of 1836 and 1853, Henchy illustrates with an example, if a group of people 
conspire together against A and B. As a result, A’s house is maliciously burned down and B’s 
house is burned down due to some act of negligence, the law in those circumstances allowed 
B, whose house was accidentally burned down, to recover compensation for consequential loss 
as well as actual loss, while confining A, whose house was intentionally destroyed, to actual 
loss. In this case, more damages could be awarded if damage was committed negligently. 
Henchy J believed the law could then be under scrutiny as to a case of unfair judgement. 
Henchy, therefore, concluding that consequential loss was not recoverable under both acts.

In addition, Henchy J states that the “disallowance of consequential loss in a malicious 
injury claim had been criticized as unjust because in certain cases the substantial loss is 
consequential and not actual”. He believes this is understandable from the position of the 
appellant however from the position of the ratepayers who have been chosen to bear the 
burden of the compensation it has less rationality as seen in the case of Noblett v Leitrim 
County Council448.

Furthermore, due to rapid development of transport in society Henchy believes it has become 
easier for perpetrators to commit malicious acts in areas outside their local community 
therefore implying compensation on ratepayers who are not residents but merely occupiers in 
the area of levy. 

446	 [1965] IR 642.
447	 [1949] IR 322.
448	 [1949] IR 322. 
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Henchy finally concludes that if legislation were to change and make malicious damage 
consequential recoverable from the central exchanger and not from local rates, most of the 
criticism in relation to the question would disappear. However, the laws had been laid down 
in Smith’s case449,that consequential loss claimed is not recoverable. Griffin J agreed with 
Henchy’s judgement.

In conclusion, the lack of legislation evident in relation to consequential losses it is clear 
that consequential losses are not recoverable. Henchy J ruled that only physical losses are 
recoverable.

449	 [1949] IR 322




